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P R 0 C E E D I N G S 



2 



PRESIDENT YOUNG: Good morning. Welcome. We 



3 are ready to turn the time to Respondent. 



4 



Mr . Bet t auer , Ms . Menaker . 



5 



CLOSING ARGUMENT BY COUNSEL FOR RESPONDENT 



6 



MR. RONALD BETTAUER: Thank you, 



7 Mr. President. 



8 



Mr. President, Members of the Tribunal, 



9 yesterday we heard the Claimant present Its argument, 

10 At this point, when seen In view of the pleadings, the 

11 evidence, and the arguments presented last month. It 

12 Is quite clear that Glamis has not presented a 

13 convincing case-- 

14 As I was saying. It was quite clear to us, 

15 and we believe It will be to the Tribunal, that Glamis 

16 has not presented a convincing case that the United 

17 States breached any obligation under the NAFTA. 

18 First, let me describe to you how we will be 

19 Instructing our presentations this morning. It will 

20 be much the same as we did In the August hearing. We 

21 will first address the 1110 claim, and Ms, Menaker, 

22 Mr. Feldman, Ms. Thornton, Mr. Sharpe, and Ms. Van 
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09:06:3 7 1 Slooten will be taking turns addressing various 
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2 aspects of that claim. And then we will address the 

3 1105 claim, and Ms. Menal<er and Mr. Benes will be 

4 speaking to that, 

5 During the course of our presentation this 

6 morning, we will respond to questions set out in the 

7 Tribunal's September 6th letter to the parties. 

8 So, let me start by focusing on the important 

9 interest the United States has in ensuring appropriate 

10 protection for foreign investors. 

11 In this role, and in these proceedings, the 

12 Department of State represents the United States as a 

13 whole including its agencies and its political 

14 subdivisions. We are charged equally with assisting 

15 U.S, investors in protecting their invest me nts abroad, 

16 and protecting the United States Government from 

17 unjustified claims, We are fully aware that positions 

18 we tal<e in one situation will be cited to us in the 

19 other. 

20 Now, yesterday Claimant's counsel suggested 

21 that U.S. positions in this proceeding would undermine 

22 the protection of foreign investors and that the 
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09:07:52 1 United States argues one position abroad and a 

2 different one when it defends Chapter Eleven cases, 

3 And they argued while other States are required to 

4 provide compensation in invest me nt arbitrations, the 

5 United States, in effect, seelcs an exception fromthe 

6 rules. 

7 Nothing could be further fromthe truth. We 
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8 think all Governments, Including the United States, 

9 are bound by the applicable Treaty and customary 

10 International law rules In this field and should be 

11 held to them, But we also don't think that any 

12 Government, Including the United States, should be 

13 required to pay a windfall recovery to an Investor 

14 where that Government has not violated applicable 

15 legal standards. 

16 I submit that that's what would happen here 

17 If Glamls's claim Is sustained. And If that we re to 

18 happen. States would be become subject to an 

19 Increasing number of claims based on regulatory action 

20 and would become much more reluctant to take 

21 reasonable steps to protect the public health, safety, 

22 and the environment. Those results would be extremely 
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09:09:06 1 damaging. 



2 Now, each side In this case paints a 

3 different picture of the law and the facts. This 

4 morning the United States will review why the picture 

5 the U.S. paints Is sharp and clear and Is sustained by 

6 the law and the evidence. We will respond to the 

7 points Glamis has made showing why Its picture Is 

8 without foundation and. In many cases, a mere exercise 

9 In wishful thinking, 

10 Let me remind the Tribunal of a fewfacts. 

11 As you know, this case Involves a foreign Investor In 

12 the United States. That Investor established an 

13 American subsidiary to take advantage of an 1872 U.S. 
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14 law that gives Americans the rights without paying any 

15 royalties to extract goid and other valuable minerals 

16 from U.S. public lands, 

17 The site where Glamis made its investment was 

18 far f r 0 m 0 r d i n a r y . It is in the California Desert 

19 Conservation Area. It is on land designated for 

20 limited use in a region that is and historically has 

21 been sacred to Native Americans. 

22 Moreover, the activity that Glamis intended 
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09:10:26 1 to undertake is often controversial, Glamis proposed 

2 to engage in a method of gold extraction, cyanide 

3 open-pit heap-leach mining, that is sufficiently 

4 harmful to human health and the environ me nt that 

5 several jurisdictions in the United States and in 

6 other countries have banned it outright. 

7 Glamis proposed to excavate 400 million tons 

8 of dirt and rock in order to extract about 1.4 million 

9 ounces of gold. Glamis planned to leave forever a 

10 gaping mile-long, half- mile- wide, 800-foot-deep hole 

11 in this environ me ntally sensitive conservation area. 

12 Glamis also intended to leave a mile-long, 

1 3 3 0 0 - f 0 0 1 - h i g h waste pile or waste piles of that level 

14 that would eclipse views that are essential to the 

15 Quechan's religious practice. These pits and waste 

16 piles would largely prevent the Quechan from ever 

17 again using the area for ceremonial or religious 

18 purposes. 

19 Now, Glamis is not an unsophisticated 
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20 investor that blindly chose to invest without any 

21 sense of the laws that protect cultural properties, 

22 religious freedoms, and the environment. Despite 
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09:12:02 1 Glamis's assertion that it had positive expectations, 

2 Glamis must be charged with Icnowi ng that California 

3 protects by a 1976 statute Native American sacred 

4 sites. 

5 Glamis was also aware that California is at 

6 the vanguard of environ me ntal protection, and that its 

7 1 9 7 5 Surface Mining and Reclamation Act addresses 

8 reclamation of open-pit mines, Glamis was aware that 

9 this act specifically contemplates the possibility of 

10 requiring baclcfilling of open pits. Both of these 

11 statutes long predated Glamis's investment. 

12 Nor was Glamis ignorant of the complex 

13 regulatory environment in which it planned to operate. 

14 Glamis itself has ac Icnowl edged that mining is one of 

15 the most highly regulated industries in the world, and 

16 Icnows that this is especially so in the United States. 

17 Now, when the Federal Government began 

18 processing Glamis's Plan of Operations, it was clear 

19 that Glamis proposed a mining plan that was like none 

20 that it had seen before, While Glamis contested this 

21 yesterday, we showed in August and in our filings--and 

22 will briefly review again today--that the extent of 
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09:13:30 1 the cultural resources at the site and the opposition 

2 to the Project on the grounds that it would interfere 

3 with the Quechan Tribe's ability to practice religion 

4 we re unparalleled, 

5 Dr. Cleland testified that the concerns 

6 raised about the Imperial Project were the greatest 

7 that he had heard in 30 years, in his 30 years' 

8 experience. Faced with this, the Federal Government 

9 addressed legal questions of first impression dealing 

10 with its authority to deny a Plan of Operation on 

11 these grounds; and, after a thorough and thoughtful 

12 analysis, the Government determined that it had 

13 statutory authority to deny Glamis's plan, and it did 

14 that, Glamis has not shown, and cannot show, that 

15 that option was not legally available, much less than 

16 that the decision was arbitrary. 

17 Nevertheless, only months later, the Federal 

18 Government accepted Glamis's arguments, criticizing 

19 that very decision, and rescinded it. Fromthat point 

20 forward, the Federal Government placed no obstacles in 

21 Glamis's way. Instead, the Federal Government worl<ed 

22 with Glamis to move the process forward. It made 
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09:1 4:5 5 1 itself available for numerous meetings with Glamis 

2 officials and issued a validity determination in 

3 Glamis's favor. 

4 But when California adopted its reclamation 

5 measures, it was Glamis that decided to abandon its 
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6 pursuit of Federal approval for its Plan of Operation. 

7 As Glamis officers testified, Glamis determined at 

8 that time that It would have been reckless to proceed 

9 after California took the action that It did, 

10 So, really, the only grounds for complaint 

11 that Glamis has against the Federal Government's 

12 actions Is the Issuance of the Leshy Opinion and the 

13 Record of Decision denying Its project. But both of 

14 those acts were quickly rescinded, and for a time 

15 Glamis then continued to pursue approval of the 

16 Project. Glamis chose not to pursue approval of Its 

17 plan afterwards, not because of anything the Federal 

18 Government did or did not do, but because of actions 

19 taken by California, The Glamis claim, based on 

20 Federal measures, thus has no merit, 

21 I nowturn briefly to the clalmbased on 

22 California measures. 
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09:16:12 1 



Glamis, In fact, had every reason to know 



2 that under the applicable legal framework, more 

3 stringent reclamation require me nts could be Imposed by 

4 California, but Glamis made a business decision when 

5 It Invested In mining claims In the California CDCA, 

6 When It made Its Investment, It presumably hoped that 

7 California would not Impose additional requirements 

8 such as complete backfilling at the Imperial Project. 

9 It gambled that additional cultural resource 

10 surveys would not reveal that the area was of 

11 particular religious or historic significance to any 
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12 Native American Tribe. 

13 Tfiese were business risi<s, In fact, these 

14 business risi<s materiaiized, The proposed Imperial 

15 Project sparked serious public scrutiny, 

16 Environ me ntalists educated public officials about the 

17 harm caused by unreclaimed open-pit mining, and the 

18 Quechan voiced their strong opposition to a project 

19 that would have destroyed sites that are of cultural 

20 importance to them and essential to their religious 

21 practice. 

22 The unprecedented outcry by environ me ntal and 
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09:17:36 1 Native American groups drove California to tal<e 

2 action. Glamis asserts that the California measures 

3 were aimed at stopping the Imperial Project, but 

4 California did not ban mining or even a particular 

5 type of mining. Rather, California sought to balance 

6 various competing interests and afforded all 

7 interested groups a full and fair opportunity to 

8 participate in the public decision - ma king process. 

9 Each group received some of what it asked for, but 

10 none received everything. 

11 California decided to continue to allow 

12 open-pit cyanide heap-leach mining, but to require 

13 mine operators to fill in the pits that they otherwise 

14 might have left unreclaimed. California assured 

15 environ me ntalists and the public at large that the 

16 State would require reclamation of any future open-pit 

17 metallic mines in accordance with the 1975 Surface 
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18 Mining and Reciamation Act. 

19 Caiifornia aiso assured Native Americans tfiat 

20 tlie protections of tfie Sacred Sites Act would be 

21 adhered to by prohibiting severe and irreparable 

22 damage to and interference with access to Native 
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09:18:54 1 American sacred sites. 

2 But the State denied the requests by Native 

3 Americans for a veto over all mining operations that 

4 might injure their cultural and religious traditions. 

5 Glamis l<newall about the legal regime in 

6 place in California, Glamis l<new about the important 

7 interests at stal<e, so Glamis could have had no 

8 reasonable expectation that California would not apply 

9 that regime to the Imperial Project and take into 

10 account those interests. Glamis had received no prior 

11 assurances from California that measures such as those 

12 California adopted would not be put into place. In 

13 fact, Glamis had not received assurances of any l<ind 

14 that California would not require complete backfilling 

15 of open-pit metallic mines, or that it would not 

16 protect Native American sacred sites that might 

17 otherwise be destroyed by Glamis's proposed mine, 

18 It rings hollow for Glamis now to complain 

19 that it is being asked to bear a burden that ought to 

20 be borne by the public as a whole, California did not 

21 take anything from Glamis for the public use or for 

22 public benefit. Rather, California simply decided to 
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09:20:21 1 require metallic mine operators such as Glamis to 

2 repair the environ me ntal damage that they, the ms elves 

3 caused by their own mining operations. Were the 

4 California measures to be applied to Glamis, Glamis 

5 would only be aslced to repair a harmthat it intended 

6 to foist onto the American public. 

7 So, what happens in this case? Glamis 

8 consciously gambled that California would continue 

9 giving metallic mine operators a free pass to extract 

10 gold while leaving large, unreclaimed open pits and 

11 not having to tal<e the measures necessary to remediate 

12 the resulting environ me ntal degradation and serious 

13 risl<s to health and safety, Indeed, Glamis gambled 

14 that California would never get serious about 

15 enforcing the require me nts of this previously enacted 

16 legislation. 

17 The NAFTA, however, is not an insurance 

18 policy to cover such business risks. The American 

19 taxpayer should not be required to indemnify investors 

20 such as Glamis for business risks freely undertaken. 

21 The NAFTA should not be construed to prevent state 

22 parties fromadopting general regulations that require 
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09:21:42 1 persons and companies, including investors, to clean 

2 up the environ me ntal degradation that they cause. 

3 California's reclamation requirements were of 
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4 general application, not targeted at Glamis alone, as 

5 Glamis claims, Although Glamis's Imperial Project 

6 certainly provided the impetus for California to act, 

7 California responded to the perceived emergency by 

8 enacting laws and promulgating regulations that 

9 applied generally to all similarly situated mine 

10 operators. To date, these laws and regulations have 

11 been applied to only one mining company, and that 

12 company is not Glamis. The company is Golden Queen. 

13 Golden Queen sought an exemption from 

14 California's complete backfilling requirements, but 

15 the request was denied. Golden Queen did not then 

16 launch a NAFTA claim. Rather, it redesigned its mine 

17 plan and resubmitted its Plan of Operations, Golden 

18 Queen has now publicly reported its intention to 

19 comply with the California reclamation requirements 

20 while anticipating a, "robust rate of return," on its 

21 invest me nt. 

22 In our presentations this morning, we will 
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09:23:07 1 review the facts that show that the Imperial Project 

2 would have continued to be profitable for Glamis at 

3 the time the California measures were adopted and that 

4 it would be even much more profitable today. If, 

5 nevertheless, the Tribunal were now to compensate 

6 Glamis for the cost of complying with the regulation 

7 uniformly imposed on all other new metallic mine 

8 operators, that would constitute an unjust windfall 

9 for Glamis, a windfall that companies I 1 Ice Golden 
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10 Queen would not obtain. 

11 Glamis could have done what Golden Queen did, 

12 but instead it chose to bring a NAFTA claim, but 

13 Glamis had no right to have its preferred Reclamation 

14 Plan approved. Glamis has failed to prove that the 

15 Government measures it challenges destroyed the 

16 economic value of its investment, and Glamis has 

17 failed to prove that any acts or omissions of the 

18 Federal or California Governments violated the 

19 international law minimum standard of treat me nt. 

20 Indeed, all Glamis has shown is that in a 

21 democracy, public officials have to mal<e difficult 

22 choices, including between encouraging land 

1820 



09:24:29 1 exploitation and minimizing the damage that such 

2 exploitation may cause to human health, the 

3 environ me nt, and the country's cultural heritage. 

4 The fact that Glamis's arguments failed to 

5 carry the day in California cannot be an international 

6 law violation. California's actions were transparent, 

7 legitimate, and fully justified. 

8 Mr. President, Members of the Tribunal, that 

9 ends my brief introduction, I would now asl< that you 

10 call on Ms, Menaker, who will address Glamis's claim 

11 that the Federal Government expropriated its 

12 invest me nt, 

13 Thanlcyou. 

14 PRESIDENT YQUNG: Mr. Bettauer, thank you. 

15 Ms . Menaker ? 
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16 MS. MENAKER: Thank you, Mr. President and 

17 Members of the Tribunal, and good morning, 

18 As the Tribunal noted at the August hearing 

19 and in its questions, Glamis has asl<ed the Tribunal to 

20 first consider whether the Federal actions constituted 

21 an expropriation and, if not, to then proceed to 

22 consider whether later in time State actions 
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09:25:35 1 constituted an expropriation. 

2 So, I'll therefore begin this morning by 

3 addressing the Federal measures, and then we will 

4 begin to address the California measures, 

5 We showed during last month's hearing that 



6 nothing the Federal Government did or did not do can 

7 be characterized as having expropriated Glamis's 

8 property rights. The Record of Decision denying 

9 Glamis's Plan of Operations cannot formthe basis for 

10 that claim because even if that decision was 

11 erroneous, which Glamis has failed to prove, any error 

12 was quickly corrected by the rescission of that 

13 decision. Indeed, Glamis appears to recognize as 

14 mu c h . 

15 In its questions that the Tribunal sent to 

16 the parties, the Tribunal specifically asked Glamis 

17 to, "point to the particular Federal acts and dates 

18 that it alleges constituted a taking," and this is in 

19 question number two. 

20 Yesterday, Glamis failed to answer that 

21 question directly and, instead, essentially repeated 
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what it had asserted at last month's hearing. Giamis 
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09:26:34 1 argued that the Federai Government's actions 

2 constituted an indirect expropriation of its mining 

3 ciaims, and I have put this quotation on the siide, 

4 because although there was a, quot e- unquot e, partial 

5 lifting there--you have it in your handouts as well, I 

6 think. 

7 Thereitgoes. 

8 They argued that although there was a, 

9 q u 0 t e ■ u n q u 0 t e , partial lifting, there was never a 

10 correction of that act because then the State came in 

11 to add further measures on top of that, and so the 

12 Federal Government, apparently, couldn't correct fully 

13 the original denial by approving the mine. 

14 But there are two problems with this 

15 argument. Giamis attributes the fact that there was 

16 only a so-called partial lifting of the denial and 

17 Glamis's Plan of Operations was never approved to the 

18 fact that California adopted the SI^GB regulation. But 

19 first, as we discussed in our written submissions and 

20 at the hearing, California's actions cannot convert 

21 nonexpropriatory acts by the Federal Government into 

22 an expropriation. In this respect, we discussed the 
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09:27:45 1 Tabb Lalces case which mal<es clear that a later in time 
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2 act cannot convert what was otherwise a 

3 nonexpr opr i at or y act into an e x p r o p r i a t o r y act, 

4 If the issuance of the Record of Decision 

5 wasn't e x p r o p r i a t o r y , which it wasn't, then 

6 California's subsequent actions in adopting the SMGB 

7 regulation cannot change the nature of the Federal 

8 actions into expr opr 1 at or y acts. 

9 And the second problem with Glamis's argument 

10 is that it's factually incorrect. The reason that 

11 Glamis's Plan of Operations was not approved or that 

12 there was not in Glamis's word any full correction of 

13 the original denial is not because California adopted 

14 the SMGB regulation. It is because Glamis decided to 

15 abandon t he pr ocess , 

16 At t he t i me t hat t he SMGB adopt ed i t s 

17 regulation in December 2002, the Federal Government 

18 wasn't processing Glamis's Plan of Operations because 

19 Glamis had made a request a few days earlier for it to 

20 suspend processing. It wasn't until the end of March 

21 of the following year that Glamis informed the 

22 Government that it could no longer renew its request 
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09:28:51 1 for suspensi on, 

2 Shortly thereafter, Glamis filed its Notice 

3 of Intent to pursue this arbitration, advising the 

4 Department of Interior that it had chosen to pursue, 

5 quot e- unquot e, new avenues of relief. It thereafter 

6 ceased communicating with the Department. Glamis 

7 apparently made the determination that at that point 
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8 it would have been in the words of its President and 

9 CEO reci<iess to proceed any further with the 

10 processing of its Pian of Operations, 

11 Yesterday, Giamis argued that the United 

12 States hadn't, "identified a single act that Giamis 

13 could have taken that would have had any legal 

14 significance or that could in any way compel 

15 Respondent to continue processing." But that's simply 

16 untrue. Giamis could have simply contacted DOI and 

17 affirmatively aslced it to continue processing its 

18 plan. It never did that. 

19 And, as we noted in our written submissions 

20 and at last month's hearing, had Giamis at any time 

21 believed that the DOI was not fulfilling its 

22 obligation to process its application in a timely 
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09:2 9:5 3 1 manner in accordance with the law, it could have 

2 brought an action under the Administrative Procedure 

3 Act. This is an action that would have had legal 

4 significance that could have compelled DOI to act. 

5 But in any event, Giamis is attempting to 

6 rewrite history, This is not a matter of Giamis not 

7 having the ability to compel DOI to continue 

8 processing, Giamis clearly chose to abandon seel<ing 

9 approval of its Plan of Operations, When it filed its 

10 Notice of Intent to pursue this arbitration, it wrote 

11 to DOI thanking it for its assistance, but telling it 

12 that it had chosen to pursue other avenues. It stated 

13 in its reply that after the California measures were 
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14 adopted, it would have been, quot e- unquot e, futile for 

15 it to continue to participate in further 

16 administrative processing of the Imperial Plan of 

17 Operations, And this is paragraph 291 of its reply. 

18 And t he Tr i bunal wi I I recall that 

19 Mr. McArthur, President and CEO of Glamis, testified 

20 last month that it would have been reckless and not 

21 rational for Glamis to continue with the Project after 

22 the adoption of the California measures. And 
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09:31:01 1 Mr, Jeannes, Glamis's Executive Vice President at the 

2 time, confirmed in his testimony that while Glamis 

3 had, quot e- unquot e, ongoing discussions throughout the 

4 10-year period with DOI , he could not recall any 

5 further discussions after Glamis filed its claim for 

6 arbitration. And, indeed, when asked whether Glamis 

7 desired that DOI to continue to process its 

8 application after it filed arbitration, Mr. Jeannes 

9 answered that he, "didn't recall that Glamis took a 

10 position one way or the other." 

11 These facts speak for the ms elves. 

12 That the Federal Government never had the 

13 opportunity to conclude processing of Glamis's plan is 

14 neither the Federal Government's fault nor the State 

15 of California's fault. It is because Glamis chose not 

16 to continue to pursue approval. 

17 Glamis's accusation that the Federal 

18 Government expropriated its mining claims by failing 

19 to, quot e- unquot e, correct fully the allegedly 
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20 erroneous denial rings hoiiow because it was Giamis 

21 that chose to stop pursuing approval for its Pian of 

22 Operations, and the Government never had the 
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09:32:13 1 opportunity to complete processing. Its claim that 

2 the Federal Government expropriated its mining claims 

3 should, therefore, be denied. 

4 I will now turn to begin discussing the 

5 expropriation claimas it relates to the California 

6 me a s u r e s . 

7 Giamis has made it very clear that if the 

8 Tribunal finds that the Federal Government's actions 

9 did not amount to an expropriation, then, "At the 

10 latest, the taking tool< place on the date of the 

11 SMGB's regulation," and Giamis said this at last 

12 month's hearing. Thus, there can no longer be any 

13 doubt that Glamis's claim that Senate Bill 22 

14 expropriated its rights must fail. 

15 The SI^GB' s regulation was first adopted on 

16 December 1 2, 2 0 0 2, the date that Giamis has repeatedly 

17 offered as the date of expropriation. If its mining 

18 claims were expropriated no later than December 12, 

19 2002, then legislation that was enacted in April 2003 

20 cannot be found to have expropriated those same 

21 rights. 

22 For this reason alone, Glamis's expropriation 
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09:33:25 1 claim regarding Senate Bill 22 should be denied, 

2 In addition, as the Tribunal noted in its 

3 questions to the parties, we submit that if the 

4 Tribunal were to find that either the SMGB regulation 

5 or Senate Bill 22 was not expr opr 1 at or y, then Glamis's 

6 expropriation c I a 1 m c h a I I e n g 1 n g the California 

7 measures fails. So, in other words, the United States 

8 needs only to show that one of the California measures 

9 is not expropriatory to defeat Glamis's expropriation 

10 challenge to the California measures. We note that 

11 despite the Tribunal's direction that Glamis in its 

12 closing argument indicate whether it disagreed with 

13 this proposition and explained any such disagreement, 

14 Glamis failed to do so, We can thus assume that 

15 Glamis agrees with this proposition, and the Tribunal 

16 should therefore accept it as well. 

17 Nevertheless, in its questions, the Tribunal 

18 also asked us to elaborate on this point, and I'm 

19 happy to do that. 

20 As the Tribunal is aware, both of the 

21 California measures imposed the same types of 

22 reclamation require me nts on mining operators that are 
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09:34:26 1 subject to the measure, Glamis contends that it was 

2 subject to these reclamation measures--these 

3 reclamation require me nts--by virtue of the SMGB 

4 regulation which was adopted, as I noted, in 

5 December 2002. It argues that its mining claims were 
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6 expropriated no later than that date. 

7 I f t he Tr i bunal f i nds t hat t he SMGB 

8 regulation is not e x p r o p r i a t o r y , that is, that 

9 requiring Glamis to completely backfill and recontour 

10 does not amount to taking of its unpatented mining 

11 claims, then Glamis's argument that Senate Bill 22, 

12 which was adopted four months later and which imposes 

13 the very same reclamation require me nts on mines 

14 subject to its coverage, could not have expropriated 

15 its unpatented mining claims, either. 

16 This is why if the Tribunal finds that the 

17 SMGB regulation is not ex p r o p r 1 a t o r y , then Glamis's 

18 expropriation claim must fail in toto. 

19 And the same result obtains if the Tribunal 

20 were to find that the SMGB regulation was 

21 e x p r 0 p r i a t 0 r y in nature, but that Senate Bill 22 was 

22 not expropriatory. In that case, too, Glamis's 
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09:35:37 1 expropriation claim would have to be dismissed, and I 

2 will briefly explain why this is the case. 

3 One could assume, for instance, that a 

4 Claimant was subjected to an expropriatory measure. 

5 Then assume that four months later the Government 

6 enacted another measure that was not expropriatory but 

7 that had the same exact same effect on the Claimant, 

8 And to just offer one example, if you suppose that you 

9 can take an example of a Government actor's unlawfully 

10 occupying a hotel, then suppose that four months later 

11 the Government condemns the hotel pursuant to its 
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12 lawful authority and Initiates condemnation procedures 

13 and pays prompt, adequate, and effective compensation 

14 to the hotel owners, In that case, one could argue 

15 that there had been a temporary taking for the four 

16 month period that the Claimant was unlawfully deprived 

17 of Its rights to Its hotel. 

18 But the same can't be said here. As an 

19 Initial matter In the example I gave, In one Instance 

20 compensation was granted and In one Instance It was 

21 not, and In a case like that. It's easy to see that 

22 one measure might have been exproprlatory while the 
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09:36:49 1 other Isn't, But In the case of an alleged regulatory 

2 expropriation. It's very difficult to Imagine a basis 

3 on which a Tribunal could find that one of two 

4 regulations that Imposed the very same require me nts 

5 and have the same effect on a Claimant Is 

6 exproprlatory while the other measure Is not. 

7 But putting that aside for the sake of 

8 argument, and even assuming that the SMGB regulation 

9 could be found to be exproprlatory while the later 

10 time Senate BIN 22 could be found to not be 

11 exproprlatory, there still could be no finding of 

12 expropriation because Glamls's property rights were 

13 never Impaired during this four- month period. And 

14 this Is because the SMGB' s regulation was not applied 

15 to Glamis during this time. 

16 Indeed, the Tribunal will recall that Glamis 

17 had directed the Department of Interior to stop 
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18 processing its Pian of Operations after the SI^GB 

19 adopted its reguiation, so it wouid have been 

20 impossibie for the Si^GB' s reguiation to be imposed on 

21 Giamis during this time period, It wouid be 

22 different, of course, if Giamis had been mining and 
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09:37:55 1 had been subject to the SI^GB's reclamation 

2 requirements and had, for example, incurred costs of 

3 backfilling and recontouring during those four months, 

4 but it didn't incur any such costs. There is nothing 

5 that could be found to have been taken from Giamis 

6 during this four- month period, and Glamis's attempts 

7 to show immediate harm from the emergency regulation 

8 rests on its unsupported assertion that the Board's 

9 adoption of backfilling and recontouring require me nts 

10 operated as a de facto ban on all future mining, 

11 metallic mining, in the State of California. 

12 But as we discussed. Golden Queen is 

13 proceeding with its Soledad Mountain iviining project 

14 subject to those very regulations, and Giamis has not 

15 shown that the SMGB' s regulation operated to bar it 

16 from mining during the four- month period after it was 

17 enacted, or that it actually incurred any damage 

18 during that time frame, 

19 Thus, if Senate Bill 22 is found to be 

20 nonexpropriatory, then Glamis's expropriation claim 

21 fails, regardless of the nature of the SMGB 

22 regulation; and, as I explained earlier, for different 
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09:39:00 1 reasons, the converse is also true, 

2 Thus, if the Tribunal finds that either the 

3 SMGB regulation or Senate Bill 22 is not 

4 expropriatory, then Glamis's expropriation claim 

5 challenging the California measures must be dismissed 

6 in its entirety. 

7 I will now ask the Tribunal to call upon 

8 Mr. Feldman, who will address our defense that 

9 Glamis's challenge to both California measures should 

10 be dismissed for lack of ripeness. 

11 PRESIDENT YOUNG: Ms. Menaker, thank you. 

12 Mr , F e I d ma n ? 

13 MR, FELDMAN: Thank you, Mr, President, 

14 Members of the Tribunal, Good morning. 

15 I will be addressing another defect of 

16 Glamis's claim, and that is its lack of ripeness. 

17 This lack of ripeness is apparent when 

18 assessing the impact or, rather, the lack of impact of 

19 the challenged measures on Glamis. In our written 

20 submissions and at the hearing last month, we showed 

21 that the economic impact of the challenged measures on 

22 Glamis cannot be calculated when those measures have 
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09:39:59 1 not been applied to Glamis. This is most apparent 

2 when considering the possibility of a temporary 

3 expropriation, as we just did. Ordinarily that 
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4 concept does not pose difficulties. If an 

5 expropriatory measure is applied and later retracted, 

6 it is ordinarily easy to see the impact that the 

7 measure had on the Claimant and to assess the economic 

8 consequences of having been subject to an 

9 expropriatory measure. 

10 But in this case, that can't be done, and it 

11 only serves to highlight the fact that neither of the 

12 California measures has ever been applied to Glamis. 

13 This lacl< of ripeness is yet another reason why 

14 Glamis's expropriation claim should be denied. 

15 On this issue, I would I 1 Ice to briefly 

16 address one of the questions posed by the Tribunal 

17 which is whether the final decision ripeness 

18 requirement under U.S, law applies to this case with 

19 particular reference to the Whitney Benefits decision. 

20 The final decision ripeness require me nt 

21 clearly does apply here. As we will discuss, this 

22 conclusion is not affected by the decision in the 
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09:41:07 1 Whitney Benefits case, which involved an outright ban 

2 on certain mining activity, unlil<e the California 

3 measures at issue here, which merely imposed certain 

4 reclamation require me nts for future mining activities. 

5 As stated by the U.S, Supreme Court in the 

6 Williamson County case, as you can see on the screen, 

7 "A claim that the application of Government 

8 regulations effects a taking of a property interest is 

9 not ripe until the Government entity charged with 
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10 implementing the reguiations has reached a finai 

11 decision regarding the application of the regulations 

12 to the property at issue." 

13 As the Court in Williamson County further 

14 observed, until an administrative agency "has arrived 

15 at a final, definitive position regarding how it will 

16 apply the regulations at issue to the particular land 

17 in question," factors critical to a taldngs analysis, 

18 namely the extent of economic impact and interference 

19 with reasonable investment-backed expectations, 

20 "simply cannot be evaluated." 

21 As we discussed in our Count er ■ Memor 1 al , the 

22 final decision ripeness require me nt under U.S. law is 
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09:42:3 1 1 also reflected in international law, including 

2 decisions by the Iran-U.S. Claims Tribunal and the 

3 United States Panama General Claims Commission, which 

4 have found that a cognizable expropriation claim 

5 arises upon the actual application of a challenged 

6 measure to a Claimant and not upon the me re enact me nt 

7 of such a me a s u r e . 

8 Glamis does not challenge this principle 

9 under international law, nor does Glamis take issue 

10 with the specific final decision requirement under 

11 U, S, law, Glamis instead asserts at paragraph 2 9 0 of 

12 its reply that it, "does not face a me re threat of 

13 interference with its property right as it has already 

14 been deprived of the value of that right by the 

15 California measures." Glamis further asserts at 
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16 paragraph 292 of its reply that, "Further processing 

17 of a proposed mine that faces insurmountably 

18 cost-prohibitive reclamation requirements would be 

19 futile." 

20 These arguments reflect Glamis's overall view 

21 as stated at paragraph 445 of its Memorial, that the 

22 California measures constitute a, "de facto ban on 
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09:43:46 1 open-pit metallic mining." 

2 Glamis reiterated these arguments at the 

3 hearing yesterday; but the decision on which Glamis 

4 heavily relies when responding to the United States's 

5 "ripeness" defense, Whitney Benefits, only under mi nes 

6 its assertion that the California reclamation 

7 require me nts constitute a de facto ban on open-pit 

8 metallic mining. In Whitney Benefits, as you can see 

9 on the screen, the statute at issue, "expressly 

10 provided that no permit shall be approved under 

11 conditions precisely descriptive of the Whitney coal 

12 estate." 

13 Further mo re, the Court observed that, "The 

14 Government does not suggest, and did not suggest at 

15 trial, any basis whatever on which a permit could be 

16 legally granted to surface mine Whitney coal," 

17 Here, by contrast, the challenged reclamation 

18 require me nts do not prohibit the issuance of any 

19 mining permit, and the United States has presented 

20 extensive evidence demonstrating that Glamis would 

21 have been able to mine profitably in December 2002 and 
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would be able to mine profitably today, even when 
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09:45:13 1 subject to the challenge require me nts. 

2 Indeed, given the presentation of this 

3 evidence, the United States In no way concedes, as 

4 asserted by Glamis at yesterday's hearing, that the 

5 California measures were adopted to prevent the only 

6 economically viable use of Glamls's property. 

7 In Whitney Benefits, the Court found that 

8 from the moment of the statute's enactment. It would 

9 have been Impossible to obtain a permit to mine the 

10 Whitney coal property, and that given such futility, 

11 the mining company need not obtain a final 

12 administrative determination that mining of the 

13 Whitney coal property was prohibited. 

14 Glamis has not shown any such Impossibility 

15 or such futility here. 

16 Unlike the mining company In Whitney 

17 Benefits, Glamis Is not subject to a mining ban; 

18 rather. It Is subject to reclamation require me nts, the 

19 economic Impact of which will turn on the particular 

20 facts of the Imperial Project site and on the market 

21 conditions In existence when those requirements are 

22 applied. Those reclamation require me nts clearly are 
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09: 46:24 1 



not c 0 s t ■ p r 0 h I b I 1 1 V e for every project as Illustrated 
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2 by Golden Queen's decision to go forward with its 

3 Soiedad (fountain mine, notwithstanding the Si^GB' s 

4 ruiing that it must compiy with the challenged 

5 reclamation require me nts, 

6 And the time at which those requirements are 

7 applied clearly affects the extent of their economic 

8 impact, as illustrated by the doubling of gold prices 

9 between December 2002 and today. 

10 Given that Glamis's pursuit of an approved 

11 Reclamation Plan for the Imperial Project would not be 

12 futile, it re ma ins obligated to ripen its claim. 

13 Without the concrete application of California's 

14 reclamation require me nts to the particular facts of 

15 the Imperial Project at a particular time, the impact 
15 of those requirements on Glamis's mining claims, to 

17 use the language of the Supreme Court in Williamson 

18 County, simply cannot be evaluated. 

19 Notably, at the hearing yesterday, Glamis 

20 appeared to suggest that ripeness demands were greater 

21 in cases of, "actual" expropriation which, according 

22 to Glamis, typically required the transfer of title 
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0 9:4 7:3 4 1 for bringing a claim, But the ripeness issue in this 

2 matter, namely whether the economic impact of the 

3 challenged measures on Glamis can be evaluated absent 

4 their actual application to Glamis, applies with 

5 particular force to an indirect expropriation claim 

6 such as Glamis's, where the relationship between the 

7 challenged measure and its impact on the Claimant is. 
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8 by definition, indirect. 

9 We aiso wouid iii<e to briefiy respond to the 

10 baseiess assertion made by Giamis yesterday that the 

11 Department of Interior has, "refused to process its 

12 Imperial Project application," because DOI concluded 

13 that, "The California measures killed the Project." 

14 As we discussed at the August hearing and a 

15 moment ago by Ms. Menaker, in July 2003, Giamis 

16 informed DOI of its intent to file a NAFTA arbitration 

17 claim, thanked the Department for its efforts, and 

18 stated that it would be pursuing new avenues of 

19 relief. Since is that time, Giamis has not contacted 

20 DOI in connection with its Imperial Project 

21 application, in sharp contrast with its persistent 

22 approaches to DOI prior to July 2 0 0 3. 
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09:48:54 1 Indeed, as Mr. McArthur testified at the 

2 August hearing, in Glamis's view it would have been 

3 reckless for the company to continue with the Imperial 

4 Project following the adoption of the California 

5 reclamation requirements. Plainly, Giamis abandoned 

6 its Imperial Project application years ago and has 

7 offered no evidence to support any assertion 

8 concerning the Department of Interior's views on the 

9 futility of Glamis's ongoing pursuit of approval of 

10 its mining project Plan of Operations. Glamis's claim 

11 is not ripe and should be dismissed. 

12 At this point, we will turn to our 

13 "background principles" defense, which Ms. Menaker 
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14 will address. 



15 PRESIDENT YOUNG: Mr. F e I d ma n , thank you. 

16 Ms , Me n a k e r , 

17 MS, MENAKER: Thank you, 

18 Mr. President, Members of the Tribunal, the 



19 parties agree that this case is to be decided under 

20 international law and that the Tribunal has to examine 

21 U.S. domestic law in order to determine the nature of 

22 Claimant's property right. We have to agree with the 
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09:49:56 1 state me nt from the Tribunal's first question that in 

2 evaluating an Article 1110 claim, the Tribunal must, 

3 "ascertain the scope of the property interest at issue 

4 by reference to national law." 

5 We also agree with the statement also in the 

6 Tribunal's first question that the Tribunal must, 

7 "ascertain whether, in fact, the Government acts or 

8 measures claimed to be expropriatory affected the 

9 property in question." 

10 In this case, Glamis's property right is 



11 defined by the Federal Mining Law as well as 

12 preexisting state property law. Both SMARA and the 

13 Sacred Sites Act thus circumscribed Claimant's 

14 property interest in its unpatented mining claims from 

15 their inception. And as we discussed at the August 

16 hearing, because the SMGB regulation and Senate Bill 
1 7 2 2 reflect objectively reasonable applications of 

18 background principles found in SMARA and the Sacred 

19 Sites Act, the SMGB regulation and Senate Bill 22 
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20 cannot be dee me d expropriatory. 

21 Under the background principles at issue, 

22 Glamis never had a right to mine in a manner that 
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09:51:02 1 violated the usable condition reclamation standard 

2 under SMARA, nor did Glamis ever hold a right to mine 

3 in a manner that would violate protections accorded to 

4 Native Americans under the Sacred Sites Act, including 

5 safeguards against causing irreparable damage to 

6 Native American sacred sites and against interfering 

7 with Native American religious practices on public 

8 property. 

9 The reclamation requirements under the SMGB 

10 regulation and Senate Bill 22 which reflect 

11 objectively reasonable applications of these 

12 background principles thus interfere with no property 

13 right held by Glamis. 

14 In its questions, the Tribunal asked the 

15 parties to co mme nt upon how Claimant's arguments 

16 regarding its expropriation claim leave the Tribunal 

17 to question the validity of or the aspects of validity 

18 of the SMGB regulation or Senate Bill 22 and whether 

19 the Claimant needs to adduce or has adduced sufficient 

20 evidence to call into question the domestic validity 

21 of those measures, 

22 The Tribunal will recall that this is an 
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09:52:05 1 issue that arose at last month's hearing, Claimant 

2 had made certain statements which suggested that the 

3 California measures could not restrict their federally 

4 created property right. In turn, we responded that 

5 Glamis's property right was subject to both Federal 

6 and State laws, and that in particular States were not 

7 prohibited from applying mo re stringent reclamation 

8 measures on Federal mining claims. 

9 We noted that for Glamis to argue otherwise 

10 would be to suggest that the California measures were 

11 preempted, and we observed that the Tribunal ought to 

12 accept the presumptive validity of State law as a fact 

13 and that Glamis has not and could not demonstrate that 

14 either measure was preempted in any event, 

15 As it now turns out, the Tribunal need not 

16 address this issue any further because yesterday 

17 Glamis plainly stated, and I quote, that it has, 

18 "never argued in this arbitration that the California 

19 measures were preempted." 

20 Consequently, Glamis has made clear that it 

21 is not arguing that the State of California lacked 

22 authority to enact measures such as the SMGB 
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09:53:14 1 regulation or Senate Bill 22, As such, the Tribunal 

2 should accept these measures as presumptively valid 

3 under domestic law. 

4 Glamis recognizes that a property owner's 

5 interest in its property is restricted by limitations 
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6 placed on that property by background principles of 

7 law, and Glamis has now made clear that it does not 

8 contend that the federally created nature of its 

9 property right restricted California's authority to 

10 enact the measures at issue, Instead, in response to 

11 our "background principles" defense, it raises four 

12 a r g u me n t s . 



13 First, Glamis appears to argue that neither 

14 SMARA nor the Sacred Sites Act can include background 

15 principles because those measures were purportedly not 

16 uni versal I y appi 1 ed. 

17 Second, it argues that the grandfathering 

18 provisions in the SMGB regulation and Senate Bill 22 

19 render them incapable of being articulations of 

20 background principles of law, 

21 Third, it contends that the SMGB regulation 

22 was not an objectively reasonable application of SMARA 
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09:54:19 1 because the regulation imposed a statewide reclamation 

2 standard which Glamis argues is inconsistent with 

3 SMARA's provisions. 

4 And, finally, it asserts that Senate Bill 22 

5 was not an objectively reasonable application of the 

6 Sacred Sites Act because that Act does not apply on 

7 Federal lands, 

8 I will address the first two arguments and 

9 then ask Mr. Feldman to address the issue relating to 

10 the SMGB regulation and Ms. Thornton to address the 

11 issue relating to the Senate Bill 22. 
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12 Glamis argues that neither SMARA nor Senate 

13 Bill 22 can be background principles because they have 

14 not been universally applied, In its closing argument 

15 yesterday, Glamis erroneously argued that the American 

16 Pelagic case supported this conclusion, but Glamis has 

17 misconstrued the facts of that case. As the Tribunal 

18 will recall, in American Pelagic the Federal Circuit 

19 held that the operator of a co mme rcial fishing vessel 

20 was not entitled to compensation under the Takings 

21 Clause when Congress passed an appropriations bill 

22 revoking its previously issued permit. 
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0 9:5 5:2 7 1 Glamis attempts to distinguish the background 

2 principle at issue in that case fromthose at issue 

3 here by arguing that in American Pelagic there was "no 

4 suggestion that the law at issue, which was a Federal 

5 statute that abrogated the right to fish in a 

6 particular zone, applied to so me fisher me n and not to 

7 others." 

8 But as Glamis itself acknowledges, the 

9 background principle in that case, the 

10 Ma g n u s 0 n ■ St ev e n s Fishery Conservation and Management 

11 Act, established a discretionary permit regime 

12 pursuant to which the National Marine Fisheries 

13 Service could authorize or deny access to the economic 

14 zone at certain times and subject to certain 

15 conditions. 

16 American Pelagic alleged in the lower court 

17 that the National Marine Fisheries Service indicated 
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18 that, when issuing future fishing permits, preference 

19 wouid be given to northeast regional vessels, and 

20 preference would be given based on historical 

21 participation in the Atlantic maclcerel fishing 
2 2 industry. 
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09:5 6:3 5 1 Thus, that case clearly involved allegations 

2 that the agency in charge of operating the scheme was 

3 applying the Magnuson-Stevens Act to commercial 

4 fishing operators differently. But nevertheless, the 

5 Federal Circuit held the statute to be a valid 

6 background principle of Federal law which made 

7 Congress's later rescission of American Pelagic's 

8 per mi t non-compensable. 

9 And, furthermore, as we explained in our 

10 Rejoinder and at the hearing last mo nth, the fact that 

11 the challenged measure in that case, the congressional 

12 appropriations bill, revoked only American Pelagic's 

13 permits but allowed other fishing vessels to continue 

14 fishing in the EEZ, provided no basis for concluding 

15 that the later in time specification of the background 

16 principle was not objectively reasonable. As observed 

17 by Professor Sax, 'An owner remains subject to a 

18 background principle, even when the principle is not 

19 applied to that owner in a particular instance," In 

20 this case, all owners who acquired their property 

21 interests after the enactment of SMARA and the Sacred 

22 Sites Act remained subject to those statutes, even if 
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09:57:51 1 those statutes are not applied to a particular owner 

2 in a particular instance. 

3 Glamis also argues that Senate Bill 22 and 

4 the SMGB regulation cannot implement baclcground 

5 principles because they include grandfather provisions 

6 which, in Glamis's view, treat similarly situated 

7 mines differently. As observed by Professor Sax in 

8 his rebuttal statement, Glamis seizes on language from 

9 the Lucas decision in support of this proposition and 

10 states--and that language states the restriction is 

11 not ordinarily a background principle, if, "other 

12 landowners similarly situated are permitted to 

13 continue the use denied to the Claimant," 

14 As Professor Sax further noted, this 

15 similarly situated language appeared in the context of 

16 determining the existence of common law rather than 

17 statutory baclcground principles. 

18 In response at the hearing yesterday, Glamis 

19 asserted that the United States cited no authority for 

20 discounting the relevance of the similarly situated 

21 language in Lucas when statutory baclcground principles 

22 are at issue. But to the contrary, such authority is 
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09:59:00 1 found in the very language of the Lucas decision 

2 itself, which states that permitting similarly 

3 situated landowners to continue a use denied to the 
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4 Claimant, "ordinarily imports a lack of any co mmo n law 

5 prohibition," 

6 As stated by Professor Sax, this similarly 

7 situated language was provided, "as evidentiary 

8 guidance on when certain facts, such as the continued 

9 nonconforming uses of similarly situated landowners, 

10 would suggest the absence of an applicable common- 1 aw 

11 rule." 

12 Statutory rules, by contrast, do not present 

13 the same evidentiary issues because their content is 

14 clear. 

15 Even assuming that the similarly situated 

16 language remains relevant for determining the 

17 existence of statutory bacl<ground principles, however, 

18 that single factor would in no way be dispositive on 

19 the issue, To the contrary, the Lucas decision sets 

20 out multiple guiding factors when considering the 

21 existence and application of baclcground principles. 

22 These factors include the degree of harmto public 
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10:00:07 1 lands or adjacent property posed by the Claimant's 

2 proposed activities, the social value of the 

3 Claimant's activities, the suitability of those 

4 activities to the locality in question, and the 

5 relative ease with which the alleged harm can be 

6 avoided through measures taken by the Claimant and the 

7 Cover nment . 

8 Lucas cannot be interpreted to stand for the 

9 proposition that a measure containing a grandfather 
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10 provision cannot impiement baci<ground principies. 

11 l^oreover, as we have discussed, in American 

12 Pelagic, tlie Federal Circuit recognized the valid 

13 application of the background principle, even though 

14 that principle had been applied only to one co mme r c i a I 

15 fishermen while the activities of other commercial 

16 fishermen in the same fishing zone were left 

17 undisturbed, and here, too, California's decision to 

18 impose reclamation require me nts on applications for, 

19 but not holders of, approved mining reclamation plans 

20 does not preclude the operation of background 

21 principles, particularly given that owners that have 

22 received for ma I govern me ntal permission to engage in 

1852 



10:01:09 1 certain activities cannot be seen as similarly 

2 situated with owners who are merely seeking such 

3 pe r mi s s 1 0 n . 

4 Now, I would ask the Tribunal to now call on 

5 Mr. Feldman, who will discuss the particular issue as 

6 it relates to the SMGB regulation. 

7 PRESI DENT YOUNG: Thank you. 

8 Mr . Pel d man. 

9 MR, FELDMAN: Thank you, Mr. President, 

10 Members of the Tribunal, 

11 I will briefly address Glamis's argument that 

12 the SMGB regulation could not have implemented SMARA 

13 background principles because the regulation, "ignored 

14 SMARA's directive that reclamation be site-specific," 

15 and this argument was made at the hearing yesterday. 
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16 In support of this assertion, Giamis cites 

17 Section 2 7 7 3 (a) of Si^ARA, which requires that 

18 reclamation pians establish site-specific criteria for 

19 evaluating compliance with a given Reclamation Plan, 

20 While SMARA directs that each Reclamation 

21 Plan be s 1 t e- s pec i f i c , it does not direct that 

22 reclamation standards be site-specific. To the 
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10:02:19 1 contrary, the very next provision of the statute, 

2 Section 2773(b), provides that the Board must adopt, 

3 "minimum verifiable, statewide reclamation standards," 

4 which shall include statewide backfilling and 

5 recontouring standards, 

6 SMARA directs the Board to adopt statewide 

7 policy for the reclamation of mined lands, while 

8 site-specific decisions on individual reclamation 

9 plans are primarily undertalcen by local lead agencies. 

10 Glamis's assertion that the Board can adopt 

11 only site-specific measures when adopting state 

12 policy, particularly when adopting statewide 

13 baclcfilling and recontouring standards is baseless. 

14 As we have discussed in our written 



15 submissions and at the August hearing, SMARA' s 

16 reclamation requirements mandate the restoration of 

17 mined lands to a usable condition which does not 

18 threaten public health and safety and specifically 

19 contemplate the use of backfilling to help achieve 

20 such reclamation. The SMGB's regulation merely 

21 clarified that in the case of open-pit metallic mines. 
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complete backfilling is required in order to comply 
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10:03:38 1 with those standards. That regulation is an 

2 objectively reasonable application of SI^ARA' s 

3 standards. Glamis never held a property right that 

4 was not limited by those statutory requirements and 

5 its claimthat the SI^GB regulation expropriated its 

6 property must, therefore, be dismissed. 

7 My colleague, Ms. Thornton, will now address 

8 Glamis's argument concerning the applicability of the 

9 Sacred Sites Act to Federal Lands, 

10 PRESIDENT YOUNG: Thank you, Mr. Feldman. 

11 Ms . Thor nt on? 

12 MS. THORNTON: Mr. President, Members of the 

13 Tribunal, good morning. I will now address Glamis's 

14 other attack on the United States's background 

15 principles argument which is equally unavailing. 

16 Glamis continues to assert erroneously that 

17 the Sacred Sites Act is not a background principle of 

18 California property law capable of redefining the 

19 property interest it holds in its unpatented mining 

20 claims because it is not applicable on Federal land. 

21 In support of this contention, Glamis argued 

22 yesterday for the first time that the application of 
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10:04:51 1 



any such State law to Federal land, which it 
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2 inaccurately characterized as a prohibition, wouid be 

3 an u n c 0 n s t i t u t i 0 n a i vioiation of the property ciause. 

4 This argument is simpiy wrong, The abiiity of States 

5 to impose their criminal and civii iaws on Federal 

6 land is long settled, and the Granite Rocl< case makes 

7 clear that States can impose reasonable environmental 

8 regulations on Federal mining claims. While a State's 

9 outright prohibition of mining activity on Federal 

10 land might run afoul of the property clause, the 

11 United States has never suggested that that is an 

12 outcome the Native American Heritage Commission, which 

13 I will refer to as the NAHC, could have achieved under 

14 the Sacred Sites Act. Rather, in the event that 

15 Imperial County approved an Imperial Project 

16 Reclamation Plan that did not ensure future access to 

17 the Imperial Project area by the Quechan Tribe, the 

18 NAHC could have invoiced the injunctive provisions of 

19 the Sacred Sites Act to prevent that agency from 

20 issuing a permit without the imposition of adequate 

21 mitigation measures. 

22 This would not have prohibited mining on 
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10:06:12 1 Federal land, but rather ensured that Glamis's 

2 Reclamation Plan was consistent with the State's 

3 Environmental and Historic Preservation policy, Thus, 

4 there is no inconsistency between the property clause 

5 and the Sacred Sites Act's application to Federal 

6 lands. 

7 While Glamis can point to nothing in the 
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8 language or the legislative history of the Sacred 

9 Sites Act, which precludes its application on Federal 

10 land, it asserts that, "Proof of its interpretation 

11 can be found if the Tribunal draws inferences fromthe 

12 f 0 1 I 0 wi n g facts," 

13 First, Glamis relies on the Supreme Court's 

14 holding in Lyng versus Northwest Indian Cemetery 

15 Protection Association. If the Tribunal will recall, 

16 that case was brought by the NAHC to challenge the 

17 U.S. Forest Service's decision to permit timber 

18 harvesting and the construction of a service road on 

19 Federal forest land traditionally used by Native 

20 American religious practitioners. Glamis argues that 

21 because the NAHC chose to assert the constitutional 

22 and Federal law rights of Native Americans in that 
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1 0:0 7:2 6 1 case rather than invoice the provisions of the Sacred 

2 Sites Act, that is so me how evidence that the Sacred 

3 Sites Act does not apply on Federal land, but the case 

4 provi des no such evi dence. 

5 It was perfectly reasonable for the NAHC to 

6 bring the case on constitutional grounds and not 

7 pursuant to the Sacred Sites Act because not only the 

8 NAHC, but other Native American advocacy groups joined 

9 in that proceeding in an effort to obtain a ruling 

10 that would have application nationwide and not just in 

11 California where the Sacred Sites Act applies. 

12 And although the Sacred Sites Act was not the 

13 grounds on which the case was brought, as we noted in 
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14 our written and oral submissions, California's brief 

15 before the United States Supreme Court in that 

16 proceeding cites the Sacred Sites Act as charging the 

17 l\lative American Heritage Commission with protecting 

18 Native American religious practice on public land in 

19 t he St at e. 

20 Furthermore, as we noted in last month's 

21 hearing, the very fact that the NAHC brought the Lyng 

22 Case at all undermines Glamis's assertion that the 
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10:08:40 1 Sacred Sites Act does not apply on Federal land, The 

2 party bringing a claim must have standing to represent 

3 the Claimant's interests, The sacred site at issue in 

4 Lyng was on Federal land, and the NAHC brought that 

5 claim representing the interest of Native Americans 

6 with respect to that land. The NAHC s jurisdiction 

7 e ma nates from the Sacred Sites Act; thus, the fact 

8 that the NAHC--that the NAHC standing to bring the 

9 Lyng action was not challenged in that proceeding is 

10 evidence that it was the proper party in interest to 

11 represent the claims of Native American tribes for 

12 access to sacred sites on Federal land within the 

13 State. 

14 Second, Glamis is incorrect when it suggests 

15 that the fact that the Sacred Sites Act was not 

16 specifically mentioned in the various Environ me ntal 

17 Impact Statements prepared for the Imperial Project 

18 provides evidence that the State of California 

19 believed that the Sacred Sites Act was inapplicable. 
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20 As we have noted, the various Environmental Impact 

21 Statements prepared for that project all clearly 

22 reference California's Environ me ntal Quality Act, and 
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10:09:56 1 California courts have interpreted that statute to 
2 trigger compliance with the Sacred Sites Act. 

Yesterday, Glamis's counsel suggested that, 
"The first time anyone had ever heard of the Sacred 
Sites Act as being specifically applicable to the 



Imperial Project or, 

7 on Federal lands was 

8 Thi s s i mpl y 



ndeed, any other mining project 
n this arbitration," 
s not consistent with the 
9 record, As the United States explained in its 

10 Rejoinder, one of the principal criticisms leveled 

11 against Senate Bill 1 82 8, the legislation that was 

12 initially joined to the bill that became Senate Bill 

13 22, was that existing provisions of CEQA and the 

14 Sacred Sites Act were adequate to achieve its ends. 

15 In an Enrolled Bill Report recommending that 

16 Governor Davis veto Senate Bill 1828, the California 

17 Business, Transportation, and Housing Agency surveyed 

18 existing Federal and State law designed to minimize 

19 adverse impacts to Native American sacred sites and 

20 noted that both CEQA and the Sacred Sites Act already 

21 provided for the preservation of Native American 



22 historic, cultural, and sacred sites in the State. 
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10:11:21 1 A similar Enrolled Bill Report prepared by 

2 the Governor's Office of Planning and Research also 

3 recommended veto of Senate Bill 1828 noting that 

4 although the Sacred Sites Act, "appears to provide 

5 adequate protections for Native American sacred 

6 sites," in the State, "because most agencies have no 

7 formal process for notifying Tribes when a project is 

8 talcing place, affected cultural resources may not be 

9 identified until it is too late." 

10 Both of these reports thus discuss the need 

11 for Senate Bill 1828 in the context of the Sacred 

12 Sites Act's preexistent provisions, and both of those 

13 reports specifically considered the proposed Bill's 

14 impact on Glamis's Imperial Mine as well as other 

15 projects. 

16 Both Glamis Gold, Inc., and Glamis Imperial 

17 Corp., are listed among Senate Bill 1828's opponents. 

18 Again, even if ignorance of the law were a 

19 defense, which it clearly is not, it is simply not 

20 credible for Glamis to suggest that the first time it 

21 ever heard of the Sacred Sites Act was in this 

22 arbitration. 
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10:12:34 1 Finally, Senate Burton's letter to Gray Davis 

2 suggesting that Senate Bill 1828 was necessary because 

3 no preexisting Federal and State legislation 

4 specifically protected Native American sacred 

5 properties is evidence of nothing mo re than Senator 
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6 Burton's opinion because the Senator's state me nt is 

7 quite cieariy contradicted by the bi i i reports I have 

8 just discussed, These bi i i reports are referenced in 

9 the United States's Rejoinder in this proceeding at 

10 page 30, note 101, 

11 Third, Glamis argued last month that if the 

12 Sacred Sites Act applied on Federal lands, the United 

13 States should have obtained an opinion from 

14 California's Attorney General to that effect. This 

15 argument has no merit whatsoever. As an initial 

16 matter, as Mr. Bettauer pointed out, just as the 

17 United States is responsible for the Acts of 

18 California in this arbitration, the United States has 

19 the authority to speal< for the entirety of its 

20 Government in these proceedings. The position tal<en 

21 by the United States in these proceedings, namely that 

22 the Sacred Sites Act applies on Federal lands, is the 
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10:13:47 1 position of the Federal Government and all of its 

2 agencies, as well as that of California and its 

3 respective agencies. 

4 There is no need for a State official to 

5 provide this Tribunal with that State's interpretation 

6 of its law when the United States is charged with 

7 presenting to the Tribunal the proper interpretation 

8 of the laws of the United States, as well as those of 

9 each of its constituent entities. 

10 In any event, the intent of the California 

11 Assembly regarding the statute scope is discernible 
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12 from the statute's plain language, When adopting the 

13 statute, the California Legislature applied its 

14 prohibitions to anyone using, "public property," under 

15 certain conditions within the State, It thus used the 

16 broadest possible language to define the category of 

17 property to which it would apply, and it specifically 

18 exempted certain classes of municipal and county land 

19 from its reach. 

20 Had the Legislature wanted to exempt Federal 

21 lands in a similar fashion, it could have done so 

22 explicitly. The fact of the matter is that it did 
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10:14:58 1 not, and there is no basis for this Tribunal to read 

2 such an exemption into the statute's provisions. 

3 Finally, Glamis argues that the adoption of 

4 Senate Bill 22 so me how demonstrates that California 

5 could not have required Glamis to adopt the same 

6 reclamation require me nts through an injunctive 

7 proceeding pursuant to the terms of the Sacred Sites 

8 Act. But as we noted in our opening argument last 

9 mo nth, the very nature of an application of a 

10 bacl<ground principle requires that the same result 

11 could have been achieved by the courts. However, 

12 availability of relief in the courts does not preclude 

13 a legislature or an agency f r om s pec i f yi ng a 

14 bacl<ground principle in a statute or regulation. As 

15 Professor Sax explained, the specification of nuisance 

16 principles, for example, can be accomplished either 

17 through the courts or the legislature. In fact, the 

Page 51 



0918 Day 8 

18 California Supreme Court has noted a preference under 

19 Caiifornia iaw for specification of such principles to 

20 be articulated by statute rather than by common law. 

21 The fact that the California Legislature 

22 chooses to specify a background principle by statute 
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10:16:10 1 rather than enforce it through the courts, therefore, 

2 is not evidence of its inapplicability. 

3 In any event, as a factual matter, Glamis 

4 simply misapprehends how the statute worl<s. The 

5 Sacred Sites Act only empowers the NAHC to initiate 

6 legal proceedings to enjoin damage to Native American 

7 sacred sites if the relevant public agency approves 

8 the project after rejecting mitigation measures that 

9 the NAHC had proposed. Because the public agency 

10 charged with reviewing the Imperial Project 

11 Reclamation Plan, Imperial County, had not issued an 

12 approval of Glamis's Reclamation Plan at the time that 

13 Senate Bill 22 was adopted, the NAHC could not have 

14 initiated the injunctive provisions of the Sacred 

15 Sites Act at that time. 

16 For all of these reasons, as well as those 

17 United States offered in its previous written and oral 

18 pleadings, the Tribunal should find that the Sacred 

19 Sites Act to be an applicable background principle of 

20 Cal i f or ni a property law, 

21 MS. MENAKER: Thank you, Mr. President, 

22 Members of the Tribunal. 
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10:17:27 1 The United States will now discuss the three 

2 factors that are typically evaluated by a tribunal in 

3 assessing an indirect expropriation claim; that is, 

4 the impact of the economic--the economic impact of the 

5 measure and the reasonable, the investor's reasonable 

6 expectations, and the character of the measure. And, 

7 again, we remind the Tribunal that the Tribunal need 

8 only look into these factors if it finds--if it 

9 rejects basically our "ripeness" defense, which we 

10 just discussed, and also if it rejects our "background 

11 principles" defense, So only if it finds that there 

12 has--excuse me, I will leave it at that. Only if it 

13 rejects those two defenses, 

14 So now I would ask the Tribunal to just call 

15 on Mr. Sharpe, who will begin by discussing the 

16 economic impacts of the measures. 

17 PRESI DENT YOUNG: Thank you. 

18 Mr. Sharpe? 

19 MR. SHARPE: Thank you, Mr. President, 

20 Members of the Tribunal. 

21 I would just note initially that I think my 

22 presentation will go beyond the scheduled break, so 
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10:18:37 1 I'm happy to be interrupted at the appropriate time. 

2 I will now discuss Glamis's failure to prove 

3 that the Government measures it challenges destroyed 
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4 all or virtually all of 

5 In this respect, the Unl 

6 views set forth In the t 

7 first question to the pa 

8 States agrees that to pr 

9 must show that the Gover 

10 radically diminished the 

11 Indeed, absent a showing 

12 the Claimant of whole or 

13 value of Its Invest me nt, 

14 expropriation. 

15 Thislsabundant 

16 jurisprudence. The Pope 

17 Instance, explained that 

18 on--an expropriation clal 

19 "Interference Is sufflcle 

20 conci usi on t hat t he prope 

21 0 wn e r . " 

22 The Tribunal In 
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the value of Its Invest me nt. 

ted States agrees with the 

hird Item of the Tribunal's 

rtles; that Is, the United 

ove an expropriation, Glamis 

nment measures It challenges 

value of Its Invest me nt. 

that the measures deprived 

virtually all of the economic 

there can be no finding of 

ly clear from arbitral 
& Talbot Tribunal, for 
an expropriation can succeed 
mean succeed only If the, 
ntly restrictive to support a 
rty has been taken from Its 

CMS V. Argentina similarly 
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10:19:44 1 concluded that, "The essential question Is, therefore, 

2 to establish whether the enjoyment of the property has 

3 been effectively neutralized," 

4 The GAMI v, Mexico Chapter Eleven Tribunal 

5 concurred with this reasoning Including that the, 

6 "affected property must be I mp aired to such an extent 

7 that It must be seen as taken." It thus held that, 

8 "GAMI's Investment In GAM Is protected by Article 1110 

9 only If the shareholding was taken." 
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10 Finally, the LG&E Tribunal recently confirmed 

11 that, "In many arbitral decisions, compensation has 

12 been denied when the challenged Government measure has 

13 not affected all or almost all of the Invest me nt's 

14 economic value." Although the LG&E Tribunal faulted 

15 Argentina for the emergency economic measures that It 

16 adopted. It nonetheless declined to find an 

17 expropriation concluding, "Without a permanent severe 

18 deprivation of LG&E' s rights with respect to Its 

19 Invest me nt or almost complete deprivation of value of 

20 LG&E' s Investment, the Tribunal concludes that these 

21 circumstances do not constitute expropriation." 

22 Now, Glamis has come nowhere near close to 
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10:21:08 1 proving that the Government measures It challenges 

2 destroyed the economic value of Its Invest me nt. The 

3 evidence, we submit, conclusively proves the opposite. 

4 The Imperial Project retains significant value, even 

5 with complete backfilling. Glamls's own 

6 contemporaneous documents confirm this fact. 



7 



9 



Gl ami 

wh I c h we ex a mi 
which Is c r u c 



s's January 9, 2003, valuation me mo 
ned during the August merits hearing, 
al to this case, states that the fair 

10 market value of the Imperial Project with complete 

11 backfilling Is $9,1 million at least, That Is, 

12 accounting for the California reclamation require me nts 
and accounting for two of the three pits at the 
Imperial Project, Glamls's own contemporaneous 



13 
14 



15 document shows that the Imperial Project retained 
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16 significant vai ue on the aiieged date of 

17 expropriation, December 12, 2002, 

18 As you can see, tfiis is based on a 10 percent 

19 discount rate, Giamis argued yesterday that it uses a 

20 5 percent discount rate for internal company planning 

21 purposes and that BLM uses a 5.5 percent risl<-free 

22 discount rate when determining valid existing rights. 
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10:22:28 1 But those figures are legally irrelevant. The 

2 Tribunal's task here is to determine the project's 

3 fair market value, which cannot be derived from the 

4 generic discount rate that Giamis uses internally to 

5 eval uat e all of its U, S, properties, 

6 Nor can it be derived fromthe risk-free 

7 discount rate that BLM uses. Rather, the fair market 

8 value necessarily is based on a pr oj ect ■ s pec 1 f 1 c 

9 analysis and a project specific discount rate. 

10 Both parties' experts calculated a 

11 9.28 percent discount rate for determining the 

12 Imperial Project's fair market value, although Behre 

13 Dolbear erroneously reduced that rate by a third to 

14 6.5 percent to account for corporate taxes. 

15 Now, in a few minutes I will discuss why that 

16 is wr 0 n g . 

17 But even if this Tribunal were to accept a 5 

18 percent discount rate, then according to Glamis's 

19 January 9, 2003 valuation me mo, the Imperial Project 

20 would be worth not $9.1 million, but $17.2 million, 

21 even with complete backfilling; but because the 
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appropriate discount rate is near 10 percent and not 5 
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10:23:42 1 percent, tfie Imperiai Project sfiouid be vaiued at $9.1 

2 miiiion at ieast. 

3 Now, as we showed in the August hearing, this 

4 $9.1 miiiion figure is for a two pit mine and doesn't 

5 inciude the vaiue of the third pit, the Singer Pit, 

6 which Behre Doibear estimated at $6.4 miiiion. Nor 

7 does it inciude the vaiue, the $6 miiiion strategic 

8 vaiue arising fromthe fact that the Singer Pit deiays 

9 by two years the costs incurred for baci<fiiiing the 

10 iarge used pit, The totai vaiue of the Imperiai 

11 Project on the aiieged date of expropriation is thus 

12 $21.5 miiiion, the $9,1 miiiion recognized for the two 

13 pit pius the $12.4 miiiion added by the Singer Pit 

14 mineralization. 

15 This figure, as it turns out, is precisely 

16 what Navigant independently calculated as the fair 

17 marlcet value of the Imperial Project on that date; 

18 and, of course, the figure is very far from Behre 

19 Dolbear's valuation of a negative $8.9 million on that 

20 date. 

21 Glamis, as you heard, asl<s this Tribunal to 

22 ignore its own contemporaneous valuation based on 
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10:24:56 1 three arguments 
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2 First, i n i t s wr i 1 1 e n s u b mi s s i 0 n s , Giamis 

3 ciaimed that the January 9, 2003, vaiuation me mo 

4 refiected preiiminary baci<-of-the-enveiope 

5 caicuiations, but as we showed, that is manifestiy 

6 incorrect. The vaiuation is expressiy based on the 

7 company's computer vaiuation modei. The vaiuation 

8 contains two detaiied spreadsheets evidencing its 

9 methodoiogy and conciusions, and the vaiuation was 

10 prepared by and sent to Giamis's top executives in the 

11 ordinary course of business. in fact, uni i ice other 

12 documents, Giamis vaiuations, it is not iabeied draft 

13 or preiiminary, and it contains no indication that it 

14 is anything other than what it purports to be, which 

15 is an ordinary business document, 

16 Second, Giamis has suggested it didn't i<now 

17 what it was doing when it caicuiated the costs of 

18 compiying with the Caiifornia reciamation 

19 require me nts. Weii, that's simpiy not credibie. in 

20 fact, it directiy is directiy contradicted by 

21 ivir . Jeannes's testimony to the United States Congress 

22 concerning Giamis's vast experience estimating 
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10:26:10 1 reciamation costs which he said is, "quite simpie," 

2 Yesterday, Giamis argued that the January 9, 

3 2003, vaiuation me mo, "did not account for respreading 

4 the heap-ieach pad," but that's piainiy faise, as you 

5 can see fromthe text. Let me read it. 

6 To meet the require me nts of Section 3704.1, 

7 Titie 14, Caiifornia Code of Reguiations, not oniy are 
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8 pits required to be baci<fiiied, but aii other mined 

9 materiais are to be graded and contoured to a surface 

10 consistent wi t fi tfie originai topography with a height 

11 restriction of 25 feet above the originai contour 

12 eievations. The document cieariy contempiates the 

13 cost of spreading aii of the mined materiai above 

14 25 feet. 

15 And third, at the hearing iast mo nth 

16 ivir . iVIcArthur ciaimed that the January 9, 2 003 

17 vaiuation memo actuaiiy confirmed Giamis's ciaimthat 

18 the imperiai Project was uneconomic with compiete 

19 bacicfiiiing, pointing to the coiumn on the me mo 

20 caicuiating the imperiai Project's vaiue based on a 

21 $300 goi d price, 

22 As a iegai matter, . IvicArthur's ciaim is 
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10:27:24 1 irreievant. Both parties' experts agree that the 

2 correct goid price for determining the Project's fair 

3 maricet vaiue in December 2002 is $325 to $326 per 

4 ounce, not $300. 

5 As a factuai matter, moreover, ivir . iVIcArthur's 

6 ciaim is si mpiy wrong. The January 9, 2003, vaiuation 

7 memorandum is a sensitivity anaiysis; and, iii<e every 

8 sensitivity anaiysis, it states a base case, an 

9 optimistic case, and a pessimistic case, $300 is the 

10 pessimistic case, not the base case, and that's made 

11 ciear by the spreadsheets that foiiow which state the 

12 base case as $325 to $350 per ounce. And $375 is the 

13 optimistic case. 
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14 In addition, the economic modei that both 

15 parties' experts use for determining the Imperial 

16 Project's fair marl<et value is not called the $300 

17 gold mo del, It's called the 339-dollar gold mo del, 

18 which falls right between the base case figures of 325 

19 and $ 3 5 0; and this, of course, is Glamis's own 

20 valuation mo del. 

21 Thus, each of Glamis's arguments fails. On 

22 the basis of Glamis's own contemporaneous document. 
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10:28:39 1 the Tribunal should find that its mining claims 

2 retained significant value on the alleged date of 

3 expropriation and thus dismiss its claim, 

4 As the Tribunal is aware, the United States 

5 has also conducted an independent valuation of the 

6 Imperial Project which confirms that Glamis's claims 

7 retained significant value on the alleged date of 

8 expropriation. During the weeklong hearing, Glamis 

9 failed to address any of the important valuation 

10 issues addressed in these reports. Instead, it opted 

11 for a strategy of obfuscation of the principal issues. 

12 Instead of addressing the disputed valuation 

13 issues, Glamis chose merely to repeat its officers' 

14 testimony that the Governor's statement somehow 

15 rendered its mining claims uneconomic, as if Glamis's 

16 officers' current testimony were somehow evidence of 

17 the Project's actual value. 

18 Glamis tries to buttress the officers' 

19 testimony by claiming that no one has offered to buy 
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20 the Imperial Project since 2002, but there are three 

21 major problems with this argument, 

22 First, as we've discussed a length and as 
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10:29:43 1 Navigant has explained, the absence of an unsolicited 

2 offer to purchase property is not evidence that the 

3 property is worthless. 

4 Second, the testimony of Glamis's officers 

5 contradicts their very claim. When aslced whether 

6 Glamis had received an offer to purchase the Imperial 

7 Project in the last five years, Mr, Jeannes responded, 

8 "Not just the last five years. We never have." 

9 That's at page 224, line 12, 

10 Well, if lack of an unsolicited offer were 

11 actual proof that the property had no value, then, 

12 according to Glamis's own testimony, the Imperial 

13 Project never had any value because no one has ever 

14 offered to purchase it. That can't be correct. 

15 And third, Glamis's factual proposition is 

16 not even correct. When questioned, l^r. Jeannes 

17 admitted that just weel<s prior to the hearing, Glamis 

18 had received an unsolicited inquiry concerning a 

19 possible purchase of the Imperial Project, 

20 Mr, Jeannes furnished the inquirer, a gold mining 

21 company, with the relevant information and directed 

22 him to the information about this arbitration on the 
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10:30:50 1 State Department Web site, And yet, undaunted by 

2 Glamis's repeated insistence that the Project is 

3 worthless, and fully aware of the so-called stigma 

4 attached to the Imperial Project, the inquirer 

5 dispatched a representative to Vancouver to meet 

6 Glamis face-to-face for confidential discussions 

7 concerning a possible purchase of the Project. That 

8 meeting we learned took place just a few weeks before 

9 the August hearing. 

10 The Tribunal we submit should direct Glamis 

11 to go forward to informthe Tribunal and the United 

12 States about the status of this and any other offers 

13 or inquiries to purchase the Imperial Project mining 

14 claims, This inquiry concerning a possible purchase 

15 of the Imperial Project shows that Glamis's 

16 expropriation arguments are contradictory at best. 

17 I will now turn to the swell-factor issue 

18 which illustrates Glamis's efforts to create confusion 

19 wherever possible and to avoid discussing important 

20 valuation issues. 

21 PRESIDENT YOUNG: This seems an appropriate 

22 moment to take the break. We are fascinated by the 
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10:31:56 1 swell factor, of course. Deeply interested in it, but 

2 we will prepare ourselves for the next half hour for 

3 this exciting part of the hearing. 

4 Wewill meet againat 11:00. 

5 (Brief recess.) 
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6 PRESIDENT YOUNG: Mr. sfiarpe, are you ready 

7 1 0 pr oceed? 

8 MR, SHARPE: Yes. 

9 PRESI DENT YOUNG: Thank you, 

10 MR. SHARPE: I will turn now to the swell 

11 factor Issue which we submit Illustrates Glamls's 

12 efforts to create confusion and to avoid discussing 

13 Important valuation Issues. 

14 The Tribunal will recall that Behre Dolbear's 



15 Initial report accompanying the Memorial relied on a 

16 35 percent swell factor for the material at the 

17 Imperial Project. Behre Dolbear tangentlally derived 

18 this figure from loader productivity numbers In the 
1 9 1 9 9 6 final FeasI bl I I t y Study, 

20 Curiously, though, only yesterday did Glamis 

21 Introduce that evidence Into the record, 

22 With the Counter- Me mo rial the United States 
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11:06:17 1 Introduced three contemporaneous Glamis documents that 

2 explicitly state a 23 percent weighted average swell 

3 factor for the Imperial Project. These Included a 

4 detailed memorandum and a letter prepared by Glamls's 

5 own Project Geologist, Dan Purvance, 

6 In Its reply report, Behre Dolbear claimed 

7 that the document that the United States relied on was 

8 not part of Mr. Purvance's data sheet, but had been 

9 Improperly attached to those documents. Behre Dolbear 

10 claimed to have learned this Information from a, 

11 "personal communication with Mr. Purvance," but 
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12 Mr. Purvance himself declined to corroborate this 

13 information in his witness statement that he submitted 

14 with Glamis's reply, 

15 The united States subsequently discovered and 

16 produced four additional contemporaneous Glamis 

17 documents, each of which stated 23 percent weighted 

18 average swell factor. These documents span nearly a 

19 decade from 1994 to 2003. Glamis thereafter dropped 

20 its assertion that the document previously produced by 

21 the United States was not what it purported to be and 

22 was inadvertently attached to those other documents. 
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1 1:0 7:2 7 1 At the hearing, Glamis sought to avoid the 

2 clear implications of these documents by producing a 

3 single core sample and asl<ing witnesses to opine on 

4 the type of rocl< and the rock's possible swell factor. 

5 But as Mr. Houser testified and is quite obvious, a 

6 single core sample tells us nothing about the weight 

7 average swell factor of the various rocl<, gravel, and 

8 ore at the Imperial Project. That core sample was 

9 simply a distraction. 

10 At the hearing, in fact, Glamis relied on the 

11 data underlying the very contemporaneous documents 

12 that state a 23 percent weighted average swell factor 

13 for the Imperial Project, The Tribunal will recall 

14 that when aslcing various witnesses about the core 

15 sample, counsel repeatedly referred to the data that 

16 Mr. Purvance prepared to show that the swell factor 

17 for the particular core sample was higher than 
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18 23 percent. 

19 Glamis simply ignores the fact that 

20 Mr, Purvance also calculated the swell factor not from 

21 a single core sample, but from mo re than 400 drill 
2 2 s a mp I e s . 
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1 1:08:2 5 1 On the basis of all of available data, 

2 Mr. Purvance calculated a weighted average swell 

3 factor of 23 percent. How can Glamis ask this 

4 Tribunal to reach a different conclusion by relying on 

5 one of Mr, Purvance's data points while ignoring the 

6 rest of his analysis? Glamis's mining expert, 

7 Mr, Guarnera, refused even to engage on this point 

8 during cross-exa mi nation. 

9 And only when pressed by the Tribunal at the 

10 hearing at the very end of the hearing, did Glamis 

11 offer any explanation claiming reluctantly that 

12 Glamis's own Project Geologist had made a fundamental 

13 error when calculating the swell factor in 1994, and 

14 that he sent this erroneous information to Glamis's 

15 top executives and that Glamis's top executives then 

16 included this erroneous information in the company's 

17 bankable Feasibility Study, the 1998-1999 budgets, and 

18 in the 2003 valuation mo del, 

19 But that's simply not plausible. There came 

20 a time when Glamis realized that its swell factor 

21 calculation was fundamentally wrong. Where is the 

22 data supporting its revised figure? Where is the 
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1 1:0 9:2 8 1 Glamis document acknowledging that its banl<able 

2 Feasibility Study, its budgets, and its executive 

3 level planning documents were all based on 

4 fundamentally flawed information? 

5 Incidentally for the first time yesterday, 

6 Glamis argued that its bankable Feasibility Study 

7 isn't actually a bankable Feasibility Study, despite 

8 the fact that it's called bankable Feasibility Study, 

9 but this, of course, is part of Glamis's modus 

10 operandi in this arbitration, which is simply to 

11 disclaim any contemporaneous Glamis document it finds 

12 inconvenient to its current arbitration claims, 

13 Glamis also claims that the WESTEC study in 

14 the 1996 Feasibility Study disproved a 23 percent 

15 weighted average swell factor for the Imperial 

16 Project. In fact, they do nothing of the sort. 

17 Neither the WESTEC study nor the Final Feasibility 

18 Study state any swell factor. And if there was 

19 anything in the WESTEC study that would have cast 

20 doubt on the 23 percent swell factor calculated by 

21 Mr. Purvance, then presumably Glamis would have taken 

22 that into account and updated its earlier conclusions. 
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11:10:31 1 The WESTEC Report was issued in 1 996. Glamis 

2 circulated documents containing its 23 percent swell 

3 factor in 1998, 1999, and even into 2003. 



Page 66 



0918 Day 8 

4 The fact re ma ins that the record contains not 

5 a singie Giamis document predating this arbitration 

6 that states a 35 percent swell factor, The only 

7 Giamis document actually stating a 35 percent swell 

8 factor is dated December 2, 2003, which is several 

9 months after Giamis filed its Notice of Intent in this 

10 arbitration. Giamis has suggested this document was 

11 attached to the January 9, 2003, valuation me mo, but 

12 obviously that's impossible, as the document is dated 

13 almost a year later. 

14 To reiterate, the two pr e- ar bi t r at 1 on 

15 documents that Giamis relies on to support its 

16 35 percent swell factor, the 1996 Feasibility Study, 

17 and the January 9, 2003 valuation memorandum, do not 

18 state any swell factor at all, 

19 Now, even though the January 9, 2003 

20 valuation memo does not state a swell factor, Giamis 

21 argues that the me mo so me how casts doubt on the 

22 contemporaneous Giamis documents that do state a swell 
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11:11:43 1 factor. 

2 The reason we are told is that California's 

3 bacl<filling requirements elevated the importance of 

4 the swell factor issue, causing Giamis for the first 

5 time to carefully assess the swell factor's economic 

6 impact on the Project. 

7 But even if that's true, it doesn't help 

8 Giamis. That is, even if Giamis assumed a 35 percent 

9 swell factor in its January 9, 2003 valuation memo, it 
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10 still calculated reclamation costs of $52 million 

11 based on that figure, and It calculated the Project's 

12 fair market value at $9.1 million, even with complete 

13 backfilling, 

14 Glamis cannot permissibly ask this Tribunal 

15 to accept a 35 percent swell factor Implicitly derived 

16 from the January 9 valuation me mo while simultaneously 

17 rejecting the cost and valuation conclusions 

18 explicitly stated In that very document. 

19 Nor Is Glamis helped by the fact that BLM 

20 recognizes that swell factors of 30 to 40 percent are 

21 common In hardrock mining. What Glamis Ignores and as 

22 you can see fromthls slide, BLM Itself Independently 
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11:12:51 1 calculated a 22.3 percent swell factor for the 

2 Imperial Project based on Its own geotechnlcal data 

3 and secondary sources such as the Church Handbook. 

4 Yesterday, Glamis pointed this Tribunal to 

5 BLM documents showing the Imperial Project's detailed 

6 geologic cross- sect I on, but It failed to Informthe 

7 Tribunal of the conclusion that BLM Itself drew from 

8 t he dat a. 

9 Glamis also makes much of the fact that Behre 

10 Dolbear visited the Glamis Imperial Project site while 

11 Navlgant and Norwest declined to visit the site on the 

12 grounds that It would have been pointless. But It's 

13 not clear what Glamis thinks Behre Dolbear learned 

14 from Its site visit or what Navlgant and Norwest could 

15 have learned from such a tour. Behre Dolbear Itself 
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16 does not claimto have based any of its valuation 

17 determinations on the site visit, That is, its site 

18 visit did not produce the data supporting the amount 

19 of gold, the grade of gold, the cost of backfilling, 

20 or even the swell factor which Behre Dolbear 

21 tangentially derived fromthe 1996 Final Feasibility 

22 Study. 
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11:13:53 1 Both parties' experts, in fact, determined 

2 these figures from Glamis's own documents, although 

3 Behre Dolbear ignores these contemporaneous documents 

4 when it suits its purposes, Site visit issue, 

5 therefore, is a complete red herring, 

6 Now, as we noted, the swell factor issue is 

7 itself not that important to valuation. 15 million 

8 tons of material and 25.5 cents per ton, that's about 

9 $3.8 million, but as I noted in August, this expense 

10 is being incurred only a dozen years into the Project, 

11 and so the impact on the Imperial Project's fair 

12 market value is less than a million dollars. 

13 Nevertheless, I discussed this because we 

14 think it's emblematic of the way that Glamis has 

15 presented the valuation evidence in this arbitration. 

16 Glamis's principal defense is to obfuscate the 

17 critical issues and to denigrate anyone or anything 

18 contradicting its current arbitration claims, and that 

19 includes denigrating its own documents, its own 

20 executive's cost and valuation determinations, and its 

21 own Project Geologist's swell factor calculations. 
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It also, of course, Includes denigrating 
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11:14:57 1 Navlgant and Norwest credentials, but the quality and 

2 rigor of Navlgant and Norwest Reports, we submit, 

3 speak for the ms elves. 

4 Yesterday, Glamis repeated the clalmthat 

5 because Mr. Kaczmarek has admitted he Is not a 

6 qualified mineral appraiser under the CIMVal 

7 standards, his conclusions cannot be consistent with 

8 those standards. But, of course, Glamis has not shown 

9 how Navlgant's reports diverge In a single Instance 

10 from the CIMVal standards' substantive provisions. 

11 That's not surprising as Navlgant observed In Its 

12 March 2007 report, International mining standards 

13 such as the CIMVal have expressly sought to align 

14 themselves with generally accepted valuation 

15 principles. 

16 Navlgant further explained that valuing a 

17 mineral property such as the Imperial Project Is no 

18 different from valuing any other Inco me - producing 

19 Invest me nt, say, for the technical Input for the 

20 valuation which. In this case, Navlgant obtained from 

21 Glamis Itself or. In some Instances, from Norwest, 

22 Rather than challenging Navlgant and Norwest 
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11:15:57 1 conclusions, Glamis apparently found It easier to 
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2 denigrate their credentiais, but Giamis is the 

3 Ciaimant in this case, and it must prove its case with 

4 evidence, Casting aspersions is not enough, 

5 Now, before leaving the issue of valuation, I 

6 will briefly summarize the evidence before the 

7 Tribunal on the issues that actually do have an 

8 important impact on valuation and which Giamis failed 

9 to deal with. There really are only three issues that 

10 account for the principal differences in the parties' 

11 experts' determination of the project's fair market 

12 value on the alleged date of expropriation. One, 

13 financial assurances; two, the Singer Pit gold; and 

14 three, the cost per ton of backfilling the East Pit. 

15 On each of these critical issues, Navigant and Norwest 

16 introduced ample evidence supporting their conclusions 

17 and Behre Dolbear introduced little or no evidence 

18 at al I . 

19 First, the issue of financial assurances. 

20 Behre Dolbear's valuation model assumes that Giamis 

21 would be required to post a 61.1 million dollar cash 

22 bond in year one of the Project to meet California's 
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11:17:04 1 financial assurance obligations. But as Navigant 

2 pointed out, Behre Dolbear has managed to find the 

3 most expensive way for Giamis to meet this obligation, 

4 and simply substituting a Letter of Credit for a cash 

5 bond would increase the Project's net present value by 

6 so me $12 million. 

7 Mr. Jeannes baldly asserted that Giamis could 
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8 not have obtained a noncash- backed Letter of Credit 

9 for the Imperiai Project, But there are two serious 

10 p r 0 b i e ms with this c i a i m, 

11 First, all of the evidence in the record 

12 indicates that Glamis could have obtained a 

13 n 0 n c a s h ■ ba c Iced Letter of Credit in 2 002 or 2 003. 

14 Navigant introduced documentary evidence showing that 

15 many companies, including Glamis itself, have used 

16 noncash-backed Letters of Credit to meet their 

17 financial--to meet their reclamation obligations. 

18 I put this slide up on the screen at the 

19 earlier phase of this hearing, so I won't read it, but 

20 just to remain the Tribunal, Kinross Gold obtained a 

21 125 million dollar noncash-backed facility, 

22 Cameco Corporation obtained a noncash-backed 
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11:18:05 1 294 million dollar Letter of Credit, and Agnico-Eagle 

2 obtained a 125 million credit facility in 2004 for 

3 reclamation. 

4 Today, in fact, Goldcorp, which has acquired 

5 Glamis, reports that of the $135.5 million in 

6 outstanding Letters of Credit for reclamation costs, 

7 only 8 percent or $11,9 million was collateralized by 

8 cash. That evidence re ma ins unrebutted. It's from 

9 Goldcorp's financial statements, 

10 Yesterday, Glamis argued that this evidence 

11 was somehow dependent on the database that Mr. Craig 

12 produced, but that clearly is not the case. 

13 Mr. Craig, the Tribunal will recall, produced a 
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14 database showing that mining companies typicaiiy 

15 provide an instrument other than a cash bond to secure 

16 reciamation costs for mo re than a miiiion doiiars, 

17 l^r , Craig stated he had no way of l<nowing by iooi<ing 

18 at the database whether those instruments were or not 

19 were not cash baciced. 

20 But the evidence produced by Navigant on this 

21 issue is entireiy separate fromthe evidence that 

22 ivir . Craig introduced, and Navigant has cieariy shown 
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11:19:08 1 that other companies, inciuding Giamis itseif, have 

2 secured noncash-bacl<ed Letters of Credit to meet their 

3 financiai assurance obiigations, Giamis has 

4 introduced no evidence whatsoever to support 

5 l^r . Jeannes's seif-serving assertion that Giamis couid 

6 not have obtained a noncash- baciced Letter of Credit in 

7 2002 or 2003. 

8 Second, Giamis's own January 9, 2 003, 

9 vaiuation me mo maices no mention of a 61.1 miiiion 

10 doiiar cash bond or the cost of obtaining such a bond. 

11 Aithough Giamis touts its experience estimating 

12 reciamation costs, it asi<s this Tribunai to accept 

13 that its top executives simpiy overiooi<ed the singie 

14 greatest expense that Giamis wouid ever incur over the 

15 entire iife of the mine. Weii, that's simpiy not 

16 piausibie. 

17 In addition, we pointed out there is a second 

18 further s e r i o u s ■ ■ s ec o n d serious probiemwith Behre 

19 Doibear's assumptions. Even if Giamis had been 
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20 required to post cash, it wouid not have been required 

21 to post the fuii amount in year one, Rather, 

22 Caiifornia requires that mining companies post 
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11:20:13 1 financiai assurances only for the cost of disturbances 

2 for that particular year, iess the amount of any 

3 reclaimed disturbances. That's what the regulations 

4 clearly require, which we introduced, and that's what 

5 Mr. Craig confirmed in his written and oral testimony 

6 in August. 

7 Glamis has offered no response, It has 

8 simply ignored this additional problem with its 

9 expert's valuation. Adjusting for this single error 

10 of the financial assurance cost in Behre Dolbear's 

11 valuation puts the Imperial Project significantly in 

12 the black. That is, this Tribunal can find that the 

13 mining claims retain significant value on the alleged 

14 date of expropriation on the basis of this single 

15 issue and thus can dispose of Glamis's expropriation 

16 claim on this ground alone. 

17 The second principal valuation issue is the 

18 Singer Pit mineralization. In its first report, Behre 

19 Dolbear converted the Singer Pit's 500,000 ounces of 

20 estimated gold resources into 250,000 ounces of 

21 probability adjusted additional gold reserves, Behre 

22 Dolbear then valued these additional gold reserves at 
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11:21:19 1 $6,4 million, But when it came time to value these 

2 additional gold reserves in the post - backf i I I 

3 scenario, Behre Dolbear claimed that they were too 

4 speculative to value, 

5 But as Navigant pointed out, once Behre 

6 Dolbear converted the Singer Pit resources into 

7 pr obabi I 1 t y- adj ust ed gold reserves, there was no valid 

8 basis for ignoring them in the post-backfill scenario. 

9 Navigant produced ample documentary evidence 

10 supporting its valuation conclusions; Behre Dolbear 

11 produced nothing in response and provided no 

12 justification at last month's hearing for its action. 

13 As noted earlier, the Singer pits adds 

14 another $12,4 million in value to the Project in the 

15 po s t - ba c k f i I I scenario. Again, without changing 

16 anything else in Behre Dolbear's valuation model, the 

17 value of the Singer Pit alone puts the Imperial 

18 Project in the black. Thus, again, the Tribunal can 

19 dispose of Glamis's expropriation claim on the basis 

20 of this single issue. 

21 The third principle of valuation is the cost 

22 of backfilling the pit. The parties' experts 
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11:22:25 1 approached this issue very differently, Norwest 

2 performed its own detailed bottom- up engineering 

3 calculation in order to independently determine the 

4 costs of backfilling. Norwest calculated 25.5 cents 

5 per ton for backfilling and recontouring with total 
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6 reclamation costs of $55.4 million. 

7 Now, as you can see fromthe slide, this 

8 figure is very close to approximately $52 million that 

9 Glamis contemporaneously estimated based on 25 cents 

10 per ton. 

11 It's also close to the $47.8 million that BLM 

12 independently calculated for baclcfilling the East Pit. 

13 Behre Dolbear, by contrast, simply made an 



14 order of magnitude estimate of reclamation costs. 

15 Behre Dolbear assumed that reclamation costs are equal 

16 to excavation costs less blasting and drilling costs. 

17 That is, for the single most important cost 

18 calculation in this arbitration, Behre Dolbear simply 

19 made a rough estimate, Based on a simplistic and 

20 erroneous assumption, Behre Dolbear calculated 

21 backfilling costs of 35,3 cents per ton with total 

22 reclamation costs of $95.5 million. 
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11:23:37 1 This 95.5 million dollar estimate is nearly 

2 twice as high as Glamis's own contemporaneous estimate 

3 of $52 million as well as BLM's independent 

4 calculation of $47.8 million. 

5 Behre Dolbear also expressly relied on 



6 Glamis's own excavation, drilling, and blasting cost 

7 figures, but then somehow calculated reclamation costs 

8 vastly in excess of Glamis's own contemporaneous 

9 calculation. Either of these discrepancies should 

10 have led Behre Dolbear to realize that its rough 

11 estimate was highly inflated and unreliable and that 
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12 it needed to actually spend the time calculating 

13 reclamation costs from the available data, 

14 But even without these discrepancies, given 

15 that Behre Dolbear has offered no evidence whatsoever 

16 supporting Its assumptions, there Is no reason to 

17 credit Its rough estimate over Glamis and BLM's 

18 contemporaneous estimates or over Nor west's detailed 

19 bottom- up calculations. 

20 Yesterday, Glamis argued that the Tribunal 

21 should find that It would have cost Glamis 80 to 

22 $100 million to comply with the reclamation 
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11:24:41 1 regulations relying on a state me nt found In the EIS. 

2 There Is, however, no reason for the Tribunal to 

3 disregard the evidence that the United States has 

4 produced on this point and Glamls's contemporaneous 

5 documents In favor of this figure. 

6 The number In the EIS was based on figures 

7 supplied by Glamls's own paid consultant, Mr. Smith of 

8 Sage Engineering. Mr. Smith did not actually 

9 calculate reclamation costs based on any available 

10 data for the Imperial Project. He simply made a rough 

11 estimate of his own from figures that he'd heard at a 

12 conference In Nevada concerning a single mine, And I 

13 would Invite the Tribunal to read Mr, Smith's 

14 letter--lt's Navlgant's Exhibit 50--ln order to assess 

15 the quality of Navlgant's consultant's guesswork. 

16 Once again, correcting for this single error 

17 of backfilling costs In Behre Dolbear's methodology 
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18 puts the Imperial Project In the black; and thus, once 

19 again, the Tribunal can dispose of Glamis's 

20 expropriation claim on the basis of this single issue. 

21 Although these are the three main valuation 

22 issues, several other valuation issues follow this 
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11:25:42 1 same pattern which Behre Dolbear has made unsupported 

2 allegations that contradict Glamis's own 

3 contemporaneous documents, as well as the documentary 

4 evidence produced by Norwest and Navigant. 

5 For example, Behre Dolbear criticized 

6 Norwest's proposed dumping of waste material from the 

7 pit crest while simply ignoring the fact that Glamis's 

8 own Plan of Operations contemplated precisely such end 

9 dumping. Behre Dolbear criticized Norwest's 

10 conclusion that long-term settle me nt of the East Pit 

11 would total 4.4 feet, not 56 feet as Glamis 

12 erroneously suggested yesterday, but Behre Dolbear 

13 simply ignored the evidence Norwest cited to support 

14 its conclusion. 

15 Behre Dolbear criticized the various 

16 transactions that Navigant used to calculate a 

17 transaction multiple of $ 2 0,0 2, but Behre Dolbear 

18 itself refused to reveal any of the transactions that 

19 it relied on in reaching its transaction multiple of 

20 $25.71. The united States and Navigant repeatedly 

21 criticized Behre Dolbear for failing to produce its 

22 secret database, but Behre Dolbear never produced it 
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11:26:47 1 into evidence, and it is still not in evidence, 

2 Behre Dolbear also discounted its discount 

3 rate to account for corporate taxes, but it ignored 

4 the voluminous documentary evidence in the record 

5 proving that discount rate calculations are inherently 

6 after corporate tax. Navigant showed that in every 

7 case project owners only have access to the cash flow 

8 of the business after corporate taxes have been paid. 

9 Producing a discount rate for corporate taxes assumes 

10 that the investors' return is on the pre-tax cash 

11 flow, which, of course, is never the case, 

12 Yesterday, Glamis claimed that the United 

13 States had provided no evidence contradicting the 

14 claimthat Behre Dolbear's r i s l< buildup method 

15 produces a pre-tax discount rate. But that's simply 

16 wrong. At the August hearing, in fact, I quoted from 

17 one of the many documents in the record contradicting 

18 Behre Dolbear's claim. That industry white paper 

19 states--l already read it, but let me just read the 
2 0 last line. 

21 "It is crucial that the discount rate derived 

22 from the buildup mo del be applied to the appropriate 
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11:27:48 1 income stream; i.e., after-tax cash flow. By applying 

2 a tax adjust me nt to the discount rate calculated from 

3 the buildup model, Behre Dolbear has made an obvious 
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4 and crucial error in its vaiuation." 

5 Yesterday, Giamis aiso criticized Navigant's 

6 use of tfie Capitai Asset Pricing Modei in tfiis case 

7 claiming that the CAPM is used only to value companies 

8 and not individual properties, But again, that's 

9 simply wrong. In fact, even Behre Dolbear 

10 ac Icnowl edges the appropriateness of valuing the 

11 Imperial Project by the CAPM. At page A6-4 of its 

12 April 2006 report, Behre Dolbear stated that the 

13 buildup model was it is preferred method for 

14 determining a discount rate for a property like the 

15 Imperial Project, but it then stated: "Other methods 

16 of developing a discount rate can be used most 

17 frequently involving the Capital Asset Pricing Model, 

18 which requires an estimate of the corporate cost of 

19 capital for the owner or the industry," 

20 I will nowspendjust a few minutes 

21 addressing the Tribunal's question about the relevance 

22 of the present value of Glamis's gold mining rights to 
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11:28:56 1 its Article 1110 claim. The current value, we submit, 

2 1 s r el evant in four res pect s . 

3 First, this issue evidences certain 

4 fundamental errors pervading Behre Dolbear's valuation 

5 analysis and provides further reason for the Tribunal 

6 to disregard those reports. It was Behre Dolbear, 

7 Glamis's own expert, that introduced the issue of the 

8 Imperial Project's current value into this arbitration 

9 In its initial report, Behre Dolbear argued, without 
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10 providing any evidence, that the Imperiai Project 

11 continues to decrease in vaiue to this day, despite 

12 the mo re than doubiing of goid prices, In reaching 

13 its conclusion, Behre Dolbear used a 10-year historic 

14 gold price, but current mining costs, This mixed 

15 method approach appears deliberately designed to 

16 produce an artificially low valuation. 

17 The method Behre Dolbear used to determine 

18 gold prices in this arbitration clearly contradicts 

19 the method the company has used in valuations 

20 performed outside this arbitration. That is, in both 

21 publicly available recent valuations that Navigant was 

22 able to obtain, Behre Dolbear has loolced to current 
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11:30:05 1 gold price averages, as well as historic averages, 

2 precisely because gold prices have been sicyrocket 1 ng 

3 in recent years. 

4 Similarly, BLMdoes not simply rely on 

5 historic averages when determining valid existing 

6 rights. Rather, BLM uses the average of three 

7 averages. 36 - mo nth historic averages, current mo nth 

8 averages, and 36 - mo nth futures price averages. Not 

9 surprisingly, this approach often leads to a figure 

10 very close to the current spot price which Navigant 

11 used in its current valuation scenario, 

12 Indeed, in December 2002, the BLM price was 

13 95 percent of the spot price, and in 2006 it was about 

14 91 percent of the spot price. 

15 Glamis itself places even less emphasis on 
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16 historic prices than BLIVI. In an Aprii 2 0 0 2 ietter to 

17 the Interior Department, Mr, Jeannes stated that, "A 

18 gold company sells its product either at the 

19 prevailing spot price or pursuant to a variety of 

20 forward sales arrange me nts, primarily the standard 

21 forward sales contract. Development investment 

22 decisions by mining companies today are based upon due 
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11:31:08 1 consideration of price trends, historical price 

2 fluctuations, and the forward sales marl<et." 

3 Later in the letter it says, "The BLM pricing 

4 policy would improperly assign great weight to that 

5 three-year period, notwithstanding that spot gold 

6 prices are currently moving upward, and forward sales 

7 contracts are readily available to gold producers at 

8 prices which substantially exceed the current spot 

9 price and the Comex futures prices." 

10 Mr. McArthur similarly acknowledged that, "An 

11 average of $40 to $50 over spot marlcet price is 

12 readily achievable over long-term mine lives such as 

13 I mp e r i a I . " 

14 Behre Dolbear's use of 10-year historical 

15 averages finds no support from either BLM or 61a mis. 

16 Behre Dolbear's cost figures are also 

17 erroneous, Although Behre Dolbear failed to state any 

18 cost inflation figures in its first report, Navigant 

19 was able to determine that Behre Dolbear had used 

20 virtually the same published inflation factors that 

21 Navigant itself had obtained from the Western Mining 
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Engineering Cost Index; that is, 26 percent inflation 



1902 



11:32:16 1 for operating costs and 18 percent inflation for 

2 capital costs. In its second report, however, Behre 

3 Dolbear stated that mining costs had increased 85 

4 percent since 2002. When Mr. Guarnera was asked 

5 during cross-examination why Behre Dolbear had 

6 introduced no evidence whatsoever supporting its cost 

7 assumptions, he stated that everybody in the industry 

8 Icnows this information. 

9 Navigant also pointed out that if Behre 

10 Dolbear were correct that costs had increased 

11 85 percent since 2 0 0 2, the Imperial Project would be 

12 worth a negative $119.8 million in 2006, as you can 

13 see fromthe bottomof this slide, even if California 

14 reclamation require me nts had never been promulgated. 

15 And if costs had truly increased 85 percent, then 

16 Behre Dolbear should have valued the Imperial Project 

17 in 2006--sorry, the earlier one was 2002, and 2006 at 

18 a negative $242.5 million and not a negative $23.8 

19 mi I I 1 0 n . 

20 The current valuation scenario serves to 

21 prove Behre Dolbear's tendency to invent numbers to 

22 arrive at predetermined outcome rather than to conduct 
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11:33:19 1 



a supportable and independent valuation 
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2 The second reason why the current valuation 

3 scenario is relevant is because the California 

4 reclamation requirements have never been applied to 

5 Glamis, and thus the alleged date of expropriation, 

6 December 12, 2002, is artificial, To prove an 

7 indirect expropriation, the Claimant must prove that 

8 the challenged Government measures affected a full or 

9 very nearly full deprivation of the property and that 

10 the measures were permanent and not merely ephemeral. 

11 Even if the California reclamation require me nts 

12 actually destroyed the value of Glamis's investment in 

13 2002, Glamis still could not prove an expropriation as 

14 the value of the Imperial Project would have rebounded 

15 with doubling of gold prices, 

16 Glamis's January 9, 2003 valuation memo shows 

17 how even small increases in gold prices can 

18 significantly increase the Imperial Project's net 

19 present value. At $300, as you can see, the Project 

20 was deemed worthless. At $ 3 2 5, the project was valued 

21 at $9.1 million. At 3 5 0, the Project was valued at 
2 2 $22.9 million, and at 3 7 5, $36.8 million. 
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1 1:3 4:2 7 1 Now, here is a chart showing the Imperial 

2 Project's valuation trajectory, based on Glamis's 

3 contemporaneous sensitivity analysis. As you can see, 

4 given Glamis's own projections for a two pit mine, 

5 Navigant's 159 million-dollar valuation for a three 

6 pit mine based on a gold price of $635 per ounce is 

7 conservative. In fact, now that gold is trading above 
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8 $715 per ounce, the value of the Imperial Project 

9 would be off the chart, 

10 It's important for this Tribunal, like other 

11 arbitral tribunals, to consider current market 

12 conditions to determine whether the challenged 

13 Government measures actually caused a permanent 

14 deprivation of the Claimant's investment. The LG&E 

15 Tribunal, for instance, stated, "In the circumstances 

16 of this case, although the State adopted severe 

17 measures that had a certain impact on Claimant's 

18 invest me nt, especially regarding the earnings that 

19 Claimants expected, such measures did not deprive the 

20 investors of the right to enjoy their invest me nt. As 

21 in Pope & Talbot, the true interests at stake here are 

22 the investment's asset base, the value of which has 
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11:35:33 1 rebounded since the economic crisis of December 2001 

2 and December 2 002. " 

3 The S. D. Myers NAFTA Chapter Eleven Tribunal 

4 held similarly including, "In this case the challenged 

5 Government measures were designed to and did curb 

6 Claimant's initiative, but only for a time. Claimant 

7 realized no be n e f i t - - s o r r y , Canada realized no benefit 

8 from the measure, The evidence does not support a 

9 transfer of property or benefit directly to others, 

10 and opportunity was delayed." 

11 Glamis has staked its case on the proposition 

12 that the alleged wrong done to it destroyed the value 

13 of its investment, but that proposition is wrong, and 
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14 thus its current expropriation claimfaiis. 

15 Tfie third reason for the reievance of the 

16 current vaiuation scenario is that it shows the 

17 practical application of the Imperial Project's Real 

18 Option Value. That is, even if the California 

19 reels ma tion require me nts rendered the Project 

20 economically infeasible in December 2002, there still 

21 could be no expropriation as the Project could become 

22 readily economical with small changes in gold prices. 
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11:36:45 1 imp rove me nts in technology, and so forth, 

2 Although Behre Dolbear has denigrated the 

3 applicability of real options to gold mining claims, 

4 Behre Dolbear has never addressed the documentary 

5 evidence produced by Navigant demonstrating the 

6 importance of real options. This concept is not 

7 so me thing that Navigant invented for this arbitration. 

8 In fact, the develop me nts of options valuations, Blacl< 

9 and Sholz were awarded the Nobel prize in economics 

10 for their work, and their methods have been 

11 specifically applied to gold mining claims for mo re 

12 than 25 years. 

13 It's not a question then of Behre Dolbear's 

14 word against Navigant's, It's a question of Behre 

15 Dolbear's unsupported arguments against Navigant's 

16 fully documented conclusions. 

17 We invite the Tribunal to reviewthe relevant 

18 articles introduced into evidence as Navigant Exhibits 

19 15 to 16 and 171 to 173 which show the importance of 
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20 Real Options Value to mining claims such as the 

21 Imperial Project, 

22 The final reason for the relevance of the 
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11:37:40 1 current valuation scenario relates to Glamls's Article 

2 1105 claim. That Is, the evidence showing that the 

3 Imperial Project retains significant economic value Is 

4 relevant not only to the Article 1110 claim, It's 

5 relevant to Gl am 



6 The Art 

7 reclamation requ 



s's ml nimum standard of treat me nt. 
cle 1105 Issue Is If the California 
rements actually were applied to the 

8 Imperial Project, what damage would Glamis suffer? 

9 The answer Is none, The Imperial Project today, even 

10 with complete backfilling. Is worth more than It ever 

11 was, even without complete backfilling. Simply put, 

12 Glamis has suffered zero damage. Any award to Glamis 

13 of any kind would therefore constitute a windfall that 

14 no other operator In California would obtain, and that 

15 would hardly be fair or equitable. 

16 Indeed, In the few short weeks since the 

17 close of the August hearing, the price of gold has 

18 risen another $60 per ounce to over $717. With an 

19 estimated 1,43 million ounces of gold for the Imperial 

20 Project, that translates to $85 million In additional 

21 revenue just since August 17, The total cost of 

22 complying with California's reclamation requirements 
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1 1:3 8:5 4 1 is only $55,4 million, and that expense would not be 

2 incurred until a dozen years into the Project, 

3 Glamis's own CEO correctly predicted that gold would 

4 exceed $700 an ounce in 2007, and anticipates further 

5 gains to over $1,000 per ounce by 2009. 

6 Mr. President and Members of the Tribunal, 

7 there are three facts that we consider beyond dispute. 

8 First, Glamis continues to hold its mining claims. It 

9 stills pays annual fees to the U.S. Government to 

10 maintain those claims, and it could sell or exploit 

11 those claims at any time. In fact, it may be in the 

12 process of selling those claims as we speal<. 

13 Second, Glamis's own contemporaneous document 

14 proves that the Imperial Project retained significant 

15 value on the alleged date of expropriation, 

16 And third, the Imperial Project is worth 

17 today more than it ever was. On the basis of the 

18 valuation evidence, the Tribunal cannot, we submit, 

19 find a violation of Article 1110 or 1105. 

20 Thanlcyou. 

21 I would now asl< the Tribunal to call on 

22 Ms. Van Slooten, who will address the second prong of 

1909 

11:40:03 1 the Penn Central Case, 

2 PRESIDENT YOUNG: Thank you very much. 

3 Ms . Van SI oot en? 

4 MS. VAN SLOOTEN: Thanl< you. Good morning, 

5 Mr. President and Members of the Tribunal. 
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6 I will now address the reasonable 

7 invest me nt-backed expectations factor, 

8 As we've discussed, only if the economic 

9 impact of the measure were significant enough that a 

10 measure could be dee me d to have taken the property 

11 would the Tribunal even consider this factor. If that 

12 were the case, and only if that were the case, we 

13 agree with the Tribunal's statement that an investor's 

14 reasonable invest me nt-backed expectations become 

15 relevant and that it is appropriate to examine whether 

16 the investor acquired the property in reliance on the 

17 nonexistence of the challenged regulation. 

18 In a highly regulated industry, an investor 

19 cannot reasonably rely on the nonexistence of a 

20 regulation, unless it has received specific assurances 

21 from the Government that the regulatory scheme would 

22 not be extended in the manner that it was. 
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11:40:58 1 To be clear, this does not me an that because 

2 the regulation at issue did not exist at the time that 

3 the investor made its invest me nt, that the investor 

4 necessarily made its invest me nt in reliance on the 

5 nonexistence of the regulation, 

6 As the U,S, Supreme Court has explained in 

7 its Concrete Pipe and Products decision, and this is 

8 on the slide, those who do business in the regulated 

9 field cannot object if the legislative scheme is 

10 buttressed by subsequent amendments to achieve the 

11 legislative end. 
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12 If that were not the case, then the 

13 reasonable investment-backed expectations prong would 

14 weigh in favor of a finding of expropriation every 

15 time a new regulation was created, and that clearly is 

16 not correct. 

17 In fact, the converse is true. Investors 

18 must expect that Governments may change the 

19 regulations. And as the Supreme Court has also 

20 recognized in its Connolly decision, our cases are 

21 clear that legislation readjusting rights and burdens 

22 is not unlawful solely because it upsets otherwise 
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11:42:00 1 settled expectations, 

2 Nor does the reasonable expectations factor 

3 involve consideration whether an investor could have 

4 reasonably foreseen the particular facts that gave 

5 rise to the regulation. Rather, it aslcs whether the 

6 regulatory climate at the time should have led a 

7 reasonable investor to conclude that a State might act 

8 to protect certain values in the event that they were 

9 discovered to be threatened. 

10 Absent specific assurances, investors can 

11 have no reasonable expectation that regulations will 

12 not be strengthened, This was recognized by the 

13 Tribunal in the Methanex case as well as in several 

14 other cases that we have cited at pages 90 to 99 of 

15 our Rejoinder. 

16 Indeed, Glamis's own legal expert. Professor 

17 Walde, stated that, "The investor has also to accept a 
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18 natural evolution of host State regulation. If no 

19 special stabilization guarantee Is obtained and 

20 possibly even then, he/she Is not protected from 

21 changes In the host State's law If they express a 

22 nor ma I evolution of the law." 
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11:43:01 1 When courts and tribunals find that Investors 

2 have made their Invest me nts on the nonexistence of the 

3 regulations, they do so because an Investor received a 

4 specific assurance that In Its case, the regulations 

5 would not be changed In that particular manner, But 

6 where an Investor operates In a highly regulated 

7 Industry and receives no such assurances. Its 

8 reasonable expectation must be that the regulations 

9 may be expanded. 

10 We have shown In our written submissions and 

11 In our--at the August hearing that Glamis received no 

12 assurances that the California measures would not be 

13 Imposed on It. Yet Glamis has persisted In arguing 

14 that the California Desert Protection Act's no-buffer 

15 zone provision served as a specific assurance, 

16 although. In light of Its closing argument yesterday, 

17 It's no longer clear whether Glamis argues that the 

18 no-buffer zone provision provided an assurance that 

19 the Federal Government would not deny Its Plan of 

20 Operations, as It appears now to submit, or whether It 

21 provided an assurance that California would not Impose 

22 Its backfilling require me nts, as It argued In Its 
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11:44:03 1 written submissions, 

2 But, in eitlier case, tliis argument is 

3 confused. None of the actions talcen by the Federal 

4 Government or the State of California were measures 

5 that were intended to create a buffer zone or to 

6 expand the protected area around the wilderness areas. 

7 Yesterday, Glamis accused the United States of 

8 erroneously asserting that the wilderness areas in the 

9 CDCA were not designated for Native American cultural 

10 purposes, but the United States did not so err. The 

11 fact of the matter is that protection of Native 

12 American cultural resources was not the purpose of the 

13 wilderness areas, The presence of Native American 

14 cultural values in an area will not necessarily 

15 preclude that area from being designated as a 

16 wilderness area. As we have noted, provisions for 

17 access may be made for Native Americans for 

18 traditional cultural and religious purposes. In the 

19 case of the CDCA, in fact, they were. 

20 But this was not the impetus for the 

21 wilderness designation. I will not belabor this point 

22 as we've explained it in length in our written 
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11:45:08 1 submissions and at the August hearing, but the 

2 essential point is that none of the measures was 

3 enacted to expand the wilderness area. That is not 

Page 92 



0918 Day 8 

4 the purpose of the Federal or the State measures. 

5 Consequently, Glamis's argument regarding the buffer 

6 zone language is irrelevant, 

7 Glamis also cites as a specific assurance an 

8 alleged statement made in July 1998 by BLM's 

9 California State Director Ed Hastey that was made to 

10 Kevin McArthur to the effect that the Imperial Project 

11 would eventually be approved. There are two problems 

12 with this argument. 

13 First, what is relevant is whether Glamis had 

14 reasonable invest me nt-bacl<ed expectations. By the 

15 time Mr. Hastey made this alleged statement in July 

16 1998, Glamis had already made substantially all of its 

17 investments in the Imperial Project, Because the 

18 state me nt occurred after Glamis made its invest me nts, 

19 it could not have shaped Glamis's expectations with 

20 respect to its invest me nt. 

21 Second, a state me nt made by a BLMofficial 

22 regarding Federal plan approval could not confirm, to 
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11:46:10 1 use Glamis's language, Glamis's expectations with 

2 respect to the State of California's legislative and 

3 regulatory decisions, 

4 There are two other statements contained in 

5 the CDCA Plan and the preamble to the BLM's 3 8 0 9 

6 regulations, respectively, that Glamis also seems to 

7 rely on as evidence that it received specific 

8 assurances. And again, because Glamis has conflated 

9 its reasonable expectations argument with respect to 
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10 the Federal and the California measures, it's unclear 

11 whether Glamis is arguing that these statements 

12 constitute assurances with respect to the State or the 

13 Federal Government actions or both, 

14 But, in any event, neither state me nt could 

15 have given Glamis any expectation that California 

16 would not talce the action that it did. 

17 First, the 1980 CDCA Plan provides that, 

18 "Mitigation subject to technical and economic 

19 feasibility will be required." The CDCA Plan also 

20 expressly states that SMARA applies on public lands, 

21 including the CDCA and that mining operators will have 

22 to meet the mo re stringent of the Federal or State 
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11:47:16 1 require me nts. 

2 So, even assuming arguendo that Glamis could 

3 not comply with the Federal measures because of 

4 technical or economic feasibility--infeasibility, 

5 rather--that would still not give rise to any 

6 reasonable invest me nt-bacl<ed expectation on Glamis's 

7 part that California would not adopt the measures at 

8 issue. This is because, as we've noted in August, 
Glamis's argument conflates regulations and mitigation 



9 

10 me a s u r e s , 

11 me a s u r e s 

12 mi ne per mi 

13 agencies 



14 
15 



Mitigation measures are s i t e- s pec i f i c 
mposed on a particular project during the 
tting process by the BLM and the local lead 
n California. Regulations, by contrast, are 
statewide standards, such as the SMGB regulation and 
S.B. 22, and they apply generally. 
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16 If regulations were the same as mitigation 

17 measures, under Glamls's argument those regulations 

18 could only be enforced when It was technically or 

19 economically feasible to do so, but there can be no 

20 argument that mining operators are required to comply 

21 with all State and Federal regulations. If they 

22 cannot do so, they cannot mine. 
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11:48:20 1 Suppose, for example, that a mining operator 

2 could not mine at a profit If It had to comply with, 

3 for example, the Clean Water Act, The fact that a 

4 particular mining operator under a particular Plan of 

5 Operations could not afford to comply with this 

6 regulation does not t r ansf or m t hat regulation Into a 

7 mitigation measure that was not technically or 

8 economically feasible. It's simply a regulation. And 

9 CO mp Nance Is mandatory for all operators, regardless 

10 of cost. 

11 This Is also clearly Illustrated by the voter 

12 Initiative In Montana Imposing a ban on the use of 

13 cyanide In mining. As a practical matter, cyanide Is 

14 currently the only technically or economically 

15 feasible way to extract this low-grade gold ore, 

16 Nevertheless, as we have noted, the BLM has 

17 expressly concluded that the Montana cyanide ban Is an 

18 environ me ntal regulation that applies on Federal 

19 lands; thus, mining operators In the State must comply 

20 with It regardless of the cost. 

21 Both the SMGB regulation and S. B. 22 are 
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regulations that impose reciamation require me nts 
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11:49:23 1 Tfiey're not mitigation measures. Consequently, the 

2 language in the CDCA plan could not have given rise to 

3 any reasonable expectation on Glamis's part that 

4 California would not adopt these measure, even 

5 assuming for the case of argument that those 

6 reclamation measures rendered its Project technically 

7 or economically infeasible. 

8 Second, Glamis relies on language not in the 

9 regulations themselves, but in responses to comments 

10 made to the 3809 regulations apparently to support its 

11 argument that it had a reasonable expectation that 

12 California would not enact the baclcfilling 

13 require me nts. In those explanatory co mme nts in the 

14 regulations' preamble, the BLM wrote, "If upon 

15 compliance with the National Historic Preservation 

16 Act, the cultural resources cannot be salvaged or 

17 damage to them mitigated, the plan must be approved. 

18 As an initial matter, I note that this 

19 language is not in the regulations the ms elves, and, 

20 therefore, it does not have any independent legal 

21 effect, but may only be used to provide interpretive 

22 guidance. 



1919 



1 1:5 0:2 4 1 



But moreover, as is the case with the 
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2 language in the CDCA Plan, nothing in the language of 

3 the preamble to the 3809 regulations precludes States 

4 from imposing reclamation regulations on mining 

5 operators to protect cultural resources, The case of 

6 La Fevre v. Environmental Quality Council before the 

7 Supreme Court of Wyoming illustrates this point. And 

8 that case is available at 7 3 5 P. 2d 42 8. 

9 In that case the Wyoming Environ me ntal 

10 Quality Council denied a permit to operate a pumice 

11 mine on BLM lands on the ground that there was no 

12 evidence that the area could be, "reclaimed to its 

13 a r c h eo I 0 g 1 c a I , historic, wildlife and recreational 

14 use." 

15 The Court found that the State agency had 

16 acted properly by taking into consideration the 

17 effects of the proposed mine on the archeological and 

18 other use of the land, citing Section 3809,3-1 of the 

19 BLM's regulations. Any restriction on BLM's authority 

20 was simply irrelevant to the State's authority to deny 

21 a permit to protect cultural resources. And here, of 

22 course, California did not deny a Reclamation Plan on 
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11:51:33 1 these grounds. It me rely enacted a measure, S,B, 22, 

2 that required a certain level of reclamation to 

3 protect those resources, Glamis could have had no 

4 reasonable expectation that it would not take this 

5 action. 

6 As the Federal Circuit in Commonwealth Edison 

7 V. United States explained, the reasonable 
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8 expectations test does not require that the i aw 

9 existing at the time of the processing would impose 

10 liability or that liability would be imposed only with 

11 minor changes to t h e n - e x i s t i n g law, The critical 

12 question is whether extension of existing law could be 

13 foreseen as reasonably possible. Given the broad 

14 scope of the regulation in that case, which I believe 

15 was CERCLA, and the common law, we have no doubt that 

16 such an extension was easily foreseen, not necessarily 

17 as a certainty, but as a reasonable possibility. 

18 Here, we have described in our written and 

19 oral submissions that Glamis had ample notice that the 

20 California measures in question were a reasonable 

21 possibility, SMARA had long provided that lands be 

22 restored to a usable condition and that backfilling 
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11:52:40 1 might be required to achieve this. 

2 The SMGB regulation merely required 

3 backfilling to ensure that SMARA' s objectives were 

4 met . 

5 And the Sacred Sites Act provided that action 

6 could be taken by the State to protect Native American 

7 sacred sites from irreparable damage, S,B, 22 merely 

8 ensured that damage to Native American sites would be 

9 minimized by requiring reclamation measures for 

10 hardrock mining in the vicinity of such sites, 

11 Glamis does not contest that mining is a 

12 heavily regulated industry. Nor has it plausibly 

13 argued that it received any assurances that California 
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14 would freeze the regulatory scheme In place at the 

15 time It made the Investments, As such, the California 

16 measures could not have frustrated a reasonable 

17 Investor's expectations, 

18 I ask that you now call on Ms, Menaker, who 

19 will address the character of the California measures. 

20 PRESI DENT YOUNG: Thank you. 

21 MS. MENAKER: Thank you, Mr. President and 

22 Members of the Tribunal. 
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1 1:5 3:3 9 1 I will now discuss the last of the three 

2 factors that tribunals consider when assessing an 

3 Indirect expropriation claim, which Is the character 

4 of the measures, 

5 The Tribunal Identified In subpart five of 



6 Its first question the following proposition. It 

7 stated--lt questioned whether the parties agreed with 

8 the proposition that Its task, when assessing the 

9 character factor, was to apply a, "balancing test by 

10 assessing whether the measures are reasonable with 

11 respect to their goals, the deprivation of economic 

12 rights, and the legitimate expectations of those who 

13 suffered such deprivation, and paying attention to the 

14 right of Governments to regulate In the public 

15 Interest, but with the general prohibition of 

16 Governments to discriminate or act arbitrarily." 



17 The United States does not agree that this Is 

18 a proper assess me nt of the character of the measure. 

19 In our view, the objective of the Inquiry as 
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20 to the character of the measure is to determine 

21 whether the measure is reguiatory in nature, in which 

22 case the character factor weighs against a finding of 
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11:54:43 1 expropriation, or whether the character of the measure 

2 is mo re al<in to a physical invasion of property, in 

3 which case the factor weighs in favor of an 

4 expropriation finding. 

5 Now, that is not to say that a regulation can 

6 never be dee me d expropriatory, Regulations can be, 

7 but ordinarily they are not, As the S.D, Myers NAFTA 

8 Chapter Eleven Tribunal concluded, and I quote, "The 

9 general body of precedent usually does not treat 

10 regulatory action as amounting to expropriation." 

11 And the U.S. Model BIT also provides, and I 

12 quote, "Except in rare circumstances, 

13 nondiscriminatory regulatory actions by a party that 

14 are designed and applied to protect legitimate public 

15 welfare objectives, such as public health, safety, and 

16 the environ me nt, do not constitute indirect 

17 expropriations." 



18 

19 
20 



Thus, if the measure is found to be 



r egul at or y 
against a f 



21 d i s c r i mi n a t 



n nature, then this one factor weighs 
nding of expropriation, The issues of 
on or arbitrariness may be relevant, but 



22 only in order to assist the Tribunal in determining 
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11:55:51 1 whether the measure is or is not regulatory in nature, 

2 That is, if a measure is found to be discriminatory 

3 and arbitrary, that may mean that the measure is more 

4 lil<ely to be a disguised expropriation and not a bona 

5 fide regulation. But that's not the case here. 

6 As we explained at length in our written 

7 submissions and at the August hearing, both of the 

8 California measures are nondiscriminatory regulations 

9 of general application. Glamis yesterday argued that 

10 because its project was the impetus for the measures, 

11 that somehow proved that they were discriminatory. 

12 But as we have explained, legislatures typically act 

13 in response to specific problems that arise as they 

14 arise, and that this does not make legislation or 

15 regulations discriminatory, 

16 The very fact that the California measures 

17 apply and in the case of the SMGB regulation have been 

18 applied to persons other than Glamis goes very far in 

19 proving that the measures are, indeed, regulatory in 

20 nature. In this regard, the United States disagrees 

21 with the way in which the Tribunal has formulated in 

22 its question the inquiry into the character of the 
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11:57:01 1 measure. Assessing the character of the measure is 

2 not a matter of balancing the Government's right to 

3 regulate against any so-called prohibition on 

4 discriminatory or arbitrary conduct. The inquiry, 

5 rather, is to determine whether the measure is 
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6 regulatory. 

7 In addition, the United States disagrees that 

8 there is any so-called prohibition against 

9 discriminatory or arbitrary conduct in international 

10 law that is relevant to this particular inquiry. 

11 Domestic or international law may, under certain 

12 circumstances, condemn such behavior, but that is 

13 misplaced in an expropriation analysis. 

14 And the Fireman's Fund NAFTA Chapter Eleven 

15 case is instructive in this regard. That Tribunal 

16 noted that Article 1110 sets forth conditions for a 

17 lawful expropriation. Expropriations are permissible 

18 if done in a nondiscriminatory manner in accordance 

19 with Article 1105 and upon payment of compensation, 

20 The lack of any one of those conditions may 

21 render an expropriation unlawful, but it cannot prove 

22 the fact that an expropriation has occurred. 
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11:58:05 1 As the Fireman's Fund's Tribunal noted, and I 

2 quote, "A purely discriminatory nationalization is 

3 illegal and wrongful under international law; however, 

4 that presupposes the presence of a nationalization or 

5 an expropriation, In the present case, the question 

6 is whether there was an expropriation. It cannot be 

7 argued that because there is discrimination there is 

8 expropriation," 

9 Indeed, in the Fireman's Fund's case, the 

10 Tribunal found that it was a, "clear case of 

11 discriminatory treat me nt of a foreign investor," yet 
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12 it denied Ciaimant's expropriation ciaim. 

13 Tfie same is true for arbitrariness, As we 

14 liave noted, tlie United States Supreme Court has 

15 expressiy rejected an approacfi where the effectiveness 

16 or iaci< of arbitrariness of a measure is assessed in 

17 evaluating a claimfor expropriation. In the Lingle 

18 V. Chevron case, the Court stated, and I quote, 

19 "Wh ether a regulation is effective in achieving so me 

20 legitimate public purpose is not a valid method of 

21 discerning whether private property has been taken." 

22 So, for this reason, the United States 
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11:59:14 1 disagrees that as part of its expropriation analysis 

2 the Tribunal ought to engage in a quot e- unquot e 

3 balancing test by assessing whether the measures 

4 reasonable with respect to their goals. 

5 It maybethecasethat if ameasureis not 

6 reasonable in achieving its goals, so me legal systems 

7 may provide a remedy, but that does not mal<e the 

8 measure mo re or less lilcely to have amounted to an 

9 expropriation. 

10 And again, the Fireman's Fund's Tribunal 

11 recognized as much in addressing similar arguments 

12 that were made in that case, and this is a rather long 

13 quote, so I've placed it there on the screen, There 

14 the Tribunal stated the following: "FFIC," which is 

15 the Claimant, Fireman's Fund's Insurance Company, 

16 "further argues that international tribunals have 

17 recognized that in expropriation cases it is 
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18 significant wfiether the Government's acts or omissions 

19 are unfair or inequitabie, Fireman's Fund mal<es tfiat 

20 proposition by reiying on paragraph (C) of Articie 

21 1110(1) of the NAFTA which prohibits expropriation 

22 except, 'in accordance with due process of law and 
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12:00:2 0 1 Article 1105(1).'" Article 1105(1) concerns minimum 

2 standard of treat me nt. Fireman's Fund's argument must 

3 fail since, as mentioned before, it must be determined 

4 first whether an expropriation has occurred, while 

5 paragraphs (a) through (d) specify the parameters as 

6 to when a State would not be liable under Article 

7 1110, Moreover, Fireman's Fund's argument would 

8 conflate an Article 1110 claimwith an Article 1105 

9 claim. And we submit engaging in the type of analysis 

10 that I just discussed would also conflate an Article 

11 1105 claim with an Article 1110 claim. 

12 In sum, there can only be an expropriation if 

13 the Claimant shows that a Government measure has 

14 denied it all or substantially all economic value of 

15 its property. Generally speaking, regulations are not 

16 expropriatory, although they can be. When dealing 

17 with a claim of indirect expropriation and assuming 

18 that there has been a finding that a measure does 

19 indeed affect a property right held by the Claimant, 

20 the principal determination is the economic impact of 

21 the measure on the Claimant. If the economic impact 

22 is not severe enough, the property cannot have--cannot 
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1 2:0 2:3 0 1 With that, the United States concludes its 

2 closing arguments on Glamis's expropriation claim, and 

3 we'd suggest that we now begin our closing arguments 
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4 with respect to Glamis's mini mum standard of treatment 

5 c i a i m. 

6 PRESIDENT YOUfJG: Tfiank you. Tliat's fine. 

7 I^S, I^ENAKER: Tfiank you, 

8 And wi t li respect to Giamis's minimum standard 

9 of treatment ciaim, I wiii make some introductory 

10 remarks, and then I'ii ask the Tribunal to caii on 

11 ivir . Benes, who wiii deai with our defense to the ciaim 

12 that we have violated the mini mum standard of 

13 treatment with respect to the Federal measures, and 

14 then I will come back and address our defenses to 

15 Glamis's claim that the California measures violated 

16 the mi nimum standard of treat me nt. 

17 For the first time yesterday, we heard Glamis 

18 assert that, "Claimant does not agree that there is 

19 any restriction that fair and equitable treatment be 

20 defined only by customary international law rather 

21 than international law in general, given that the 

22 plain language of Article 1105 requires treat me nt in 
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12:03:40 1 accordance with international law." 

2 This is both surprising given that Claimant 

3 had not taken this position before, and is also wrong, 

4 Glamis's new position is, indeed, surprising 

5 given that in its Reply at paragraph 204 it stated, 

6 and I quote, "Glamis and Respondent agree that the 

7 standard of treat me nt for foreign investors under 

8 Article 1105(1) is defined by customary international 

9 law." 
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10 Glamis's new position is aiso wrong as it 

11 expressiy contravenes tfie authoritative interpretation 

12 tliat the NAFTA parties themseives have given to 

13 Articie 1105 through their cabinet level Free Trade 

14 Commission, Article 1131(2) of the NAFTA provides the 

15 governing law for these proceedings. It states, and I 

16 quote, "An interpretation by the Commission of a 

17 provision of this agree me nt shall be binding on a 

18 tribunal established under this section." And as you 

19 Icnow, on July 3 1, 2 00 1, the Free Trade Commission 

20 issued an interpretation of Article 1105(1), and I've 

21 put it on the screen for your convenience. That 

22 interpretation provides. Article 1105(1) prescribes 
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12:04:54 1 the customary international law minimum standard of 

2 treat me nt to be afforded to invest me nts of investors 

3 of another party. The concepts of fair and equitable 

4 treat me nt and full protection and security do not 

5 require treatment in addition to or beyond that which 

6 is required by the customary international law minimum 

7 standard of treat me nt." 

8 This could not be clearer. The require me nt 

9 under Article 1105(1) is to provide the customary 

10 international law minimum standard of treatment, An 

11 investor is barred fromclaiming that the fair and 

12 equitable treat me nt language in Article 1105(1) 

13 entitles it to treat me nt that is different from or 

14 greater than that which is required by customary 

15 international law. 
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16 For Glamis to now suggest that the obligation 

17 to provide fair and equitable treatment in Article 

18 1105(1) is not restricted by customary international 

19 law flies in the face of the express terms of the 

20 Treaty. It is contrary to the express consent of the 

21 NAFTA parties, and the Tribunal would exceed its 

22 authority were it to interpret Article 1105(1) in the 
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12:05:53 1 manner now suggested by Glamis. 

2 But perhaps it's not surprising that Glamis 

3 has made this argument now because it has come nowhere 

4 close to proving the existence of a rule of customary 

5 international law that has been breached by the United 

6 States in this case. Instead, it has chosen to rely 

7 on stray phrases fromvarious arbitral decisions, 

8 despite the fact that first, many of those tribunals 

9 were not interpreting an obligation I 1 Ice Article 1105 

10 that requires the customary international law minimum 

11 standard of treat me nt; and, second, the facts of cases 

12 before those tribunals bear no resemblance to those 

13 present here. 

14 Yesterday, Glamis asserted that, and I quote, 

15 "The fair and equitable treat me nt standard under 

16 Article 1105 is not less protective than the treatment 

17 required under most similar investment treaties," And 

18 that "BIT jurisprudence has converged with customary 

19 international law in this area," and that the United 

20 States has "no basis to argue that the 1105 standard 

21 is different and so me how less protective." 
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Glamis is correct when notes that the United 
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12:07:00 1 States has consistentiy maintained that, "From its 

2 first use in invest me nt treaties "--invest me nt 

3 agree me nts, excuse me - -"fair and equitabie treat me nt 

4 was no more than a shorthand reference to eiements of 

5 the deveioped body of customary internationai iaw and 

6 that it was, in this sense, that the United States 

7 incorporated fair and equitabie treat me nt into its 

8 various biiaterai invest me nt treaties." 

9 But to the extent that tribunais interpreting 

10 provisions in U.S, Bl Ts that provide for fair and 

11 equitabie treat me nt have interpreted that provision as 

12 being so me thing other than a shorthand reference to 

13 customary internationai iaw, in other words, to the 

14 extent they have interpreted the provision as what we 

15 caii an autonomous standard, then those tribunais are 

16 not interpreting the provision in accordance with the 

17 intent of the NAFTA parties, nor in a manner that the 

18 NAFTA parties have aii through the Free Trade 

19 Commission instructed and bound NAFTA Tribunais to 

20 interpret that phrase. 

21 In iooi<ing at the decisions that have been 

22 issued, it is ciear that so me tribunais have 
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interpreted the fair and equitabie standard of 
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2 treat me nt as an autonomous standard that is not tied 

3 to tfie mini mum standard of treatment under customary 

4 i n t e r n a t i 0 n a i iaw, Those decisions thus cannot guide 

5 this Tribunal's interpretation of Article 1105, given 

6 the Free Trade Commission's specific determination 

7 that NAFTA Article 1105, "prescribes the customary 

8 international law minimum standard of treat me nt to be 

9 afforded to invest me nts of investors of another 

10 party." 

11 So me arbitral tribunals, in fact, have 

12 expressly recognized that the NAFTA provides a 

13 different standard of treat me nt from that found in 

14 other invest me nt treaties. The Saluka Tribunal that 

15 61a mis mentioned yesterday, for instance, sharply 

16 distinguished between the "customary and treaty 

17 standards of fair and equitable treat me nt," That 

18 Tribunal concluded, and I quote again, "The 

19 interpretation of the fair and equitable treat me nt 

20 provision at issue does not therefore share the 

21 difficulties that may arise under treaties such as the 

22 NAFTA which expressly tie the fair and equitable 
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12:09:00 1 treat me nt standard to the customary mi nimum standard." 

2 Here, the fair and equitable treatment 

3 standard is tied to the customary international law 

4 standard, and Glamis has failed to prove that any rule 

5 of customary international law has been breached. 

6 Although Glamis appears to accept that rules of 

7 customary international law are for me d through the 
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8 general and consistent practice of States acting out 

9 of a sense of iegai obiigation, it faiis to recognize 

10 tlie necessary coroiiary of this ruie, which is that 

11 proof of consistent State practice arising out of a 

12 sense of legal obligation is sine qua non of any rule 

13 of customary international law. 

14 Glamis rests its entire Article 1105 argument 

15 on a handful of arbitral decisions that have been 

16 rendered in the past few years applying a fair and 

17 equitable treat me nt standard that is often different 

18 fromthat which is contained in Article 1105 of the 

19 NAFTA. In addition to being non- pr ecedent 1 al , the 

20 cases cited by Glamis for the most part do not even 

21 purport to base their findings on State practice, let 

22 alone the consistent practice of States that is 
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12:10:06 1 required to prove a rule of customary international 

2 I aw. 

3 In its opening argument last month, Glamis 

4 characterized the United States's view of its 

5 obligations under NAFTA Article 1105 as idiosyncratic 

6 because the United States insists that the Article 

7 must be interpreted differently from the autonomous 

8 fair and equitable treat me nt obligations contained in 

9 numerous other bilateral invest me nt treaties, But the 

10 NAFTA parties agreed to extend to foreign investments 

11 in their territory only the customary international 

12 law mi nimum standard of treat me nt, including fair and 

13 equitable treat me nt and full protection and security. 
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14 By insisting that Giamis demonstrate that the 

15 United States vioiated a norm of customary 

16 i n t e r n a t i 0 n a i iaw, the United States is not attempting 

17 to, "carve out a speciai piace for itseif that is 

18 unique among States." To the contrary, the United 

19 States submits that Giamis must demonstrate the 

20 violation of a rule or normof conduct at 

21 international law which all States would recognize as 

22 binding and follow out of a sense of legal obligation. 
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12:11:08 1 As Professor Roth explained, the minimum standard is 

2 based on the, "co mmo n standard of conduct," observed 

3 by States, As such, any conduct which violates 

4 Article 1105 must be recognized universally as a 

5 violation of international law. The standard the 

6 United States asks this Tribunal to apply is thus the 

7 opposi 1 1 on of 1 di osyncrat 1 c. 

8 Claimant invites this Tribunal to ignore the 

9 express stands of the Treaty which obligate it to 

10 provide--to interpret the fair and equitable treat me nt 

11 standard as a reference to the customary international 

12 law mi nimum standard of treat me nt, and thus incur the 

13 risl< of exceeding its authority, It is Giamis that 

14 bears the burden of proving the existence of a rule of 

15 customary international law that has allegedly been 

16 breached by the United States, and Giamis bears the 

17 burden of proving that breach as well, and it has 

18 failed on bot h counts. 

19 I now ask that you now call on Mr. Benes, who 
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20 will address Glamls's Article 1105 clalmas It relates 

21 to Federal measures and then, as I mentioned, I will 

22 return and address that clalmas It relates to the 
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12:12:10 1 California measures. 

2 PRESIDENT YOUNG: Thank you Ms. Menaker. 

3 Mr . Benes . 

4 MR. BENES: Mr. President, Members of the 

5 Tribunal, I will discuss Glamls's 1105 claim with 

6 respect to the Federal Government actions as 

7 Ms. Menaker mentioned, 

8 Glamis complains that the Government's 



9 processing of Its Plan of Operations was arbitrary and 

10 frustrated Its expectations. It primarily points to 

11 the fact that other projects In the CDCA were approved 

12 while Its Imperial Project plan was temporarily 

13 denied. And Glamis argues that the 1 999 M-Oplnlon 

14 contradicted well settled law. 

15 As we discussed In August, the Imperial 

16 Project was unique because of the four factors 

17 discussed at length during that hearing, and those are 

18 the density of the a r c h eo I o g I c a I resources, the degree 

19 of Native American concern, the convergence between 

20 those expressions of concern and the a r c h e o I o g I c a I 

21 resources, and the fact that the Project was to be 

22 located In an area that had not been subject to any 
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12:13:11 1 extensive previous mining activities or modern 

2 develop me nt, 

3 And we also explained that by convergence of 

4 the archeological and Native American concerns at the 

5 Imperial Project site, we meant that the archeological 

6 evidence indicated extensive past ceremonial use and 

7 that the concerns expressed by the Quechan related 

8 largely to the importance of the Imperial Project area 

9 as an area for ceremonial and religious uses. 

10 I have reproduced the table that we discussed 

11 in August, with one modification. I've reorganized 

12 the mines in the order of approval date that either by 

13 the approval from the final environmental impact 

14 statement or the Record of Decision to give the 

15 Tribunal a better sense of the chronology of how these 

16 mines were approved in relation to the treatment of 

17 the Glamis's Imperial Project. 

18 We notice that the Project's initially 

19 approved before 1 994, which is when Glamis submitted 

20 its Plan of Operation for the Picacho Mine, the 

21 Mesquite Mine, the American Girl Mine, the Castle 

22 Mountain Mine, and the Rand Mine. 
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12:14:19 1 As we have previously demonstrated when these 

2 undertakings were approved, the Government either was 

3 not aware of any specific current Native American 

4 concerns about the impacts of those mines on 

5 archeological or cultural resources or, as was the 
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6 case with the Castle Mountain Inline, those concerns did 

7 not converge with the a r c h e o i o g i c a i evidence at the 

8 site. 

9 i\low, Giamis has emphasized repeatedly that 

10 the American Gi r i l^i ne and the Picacho Mines were in 

11 areas previously designated by BLM as areas of very 

12 high Native American concern and high Native American 

13 concern respectively. And while these two mines are 

14 located in such areas, there was no specific 

15 state me nts of concern voiced about the impacts of 

16 those mines when those projects were approved or 

17 during their operation, as confirmed by Mr. Purvance 

18 who worked at both mines and testified at the hearing 

19 last month that he was unaware of any concerns 

20 expressed by Native Americans, 

21 Now, yesterday Giamis also suggested it was 

22 inaccurate for the United States to state that when 
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12:15:22 1 the Mesquite Mine was approved, there were no l<nown 

2 Native American concerns, but then Giamis immediately 



tted by the Quechan 
on approved 1 n 
tied for the 



3 began discussing the co mme nts s u b mi 

4 regarding the Mesquite Mine expansi 

5 2002, This is a point we had clari 

6 Tribunal in August, when we stated that there were no 

7 l<nown Native American concerns about the Mesquite 

8 project when it was approved, we were referring to the 

9 initial approval in 1985. We were not referring to 

10 the Mesquite expansion approved 17 years later in 

11 2002, and, indeed, it is accurate that when that mine 
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18 misunderstanding as to the iocation of the Project. 

19 Yesterday, Giamis chaiienged this assertion, saying 

20 that there was no evidence in the record to support 

21 that assertion and relying on a document, a comment 

22 letter written by the Fort Mohave Tribe's that is not 
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12:17:22 1 1 n t he record. 

2 Now, we requested the Tribunal to disregard 

3 that document, as with--we think it's inappropriate to 

4 introduce a new document at this late stage, 

5 particularly since the arguments that we are talking 

6 about here were made in our Memorial and in our 

7 Rejoinder and the sources that we relied upon were 

8 cited in both of those filings. 

9 But with the instance of this particular 

10 document, in any event, the content of that co mme n t 

11 letter was part of the record, along with the 

12 responses to the comments to that comment letter 

13 issued by BLM, and that letter is in the record at 13 

14 F.A. Tab 140, cited in our Rejoinder at page 241. And 

15 I've put it up on t he screen. 

16 This is fromthe Castle Mountain Project 

17 final Environmental Impact Statement in 1990, The 

18 comments there are the transcribed comments of the 

19 letter of the Fort Mohave Tribe's. The responses are 

20 the response of the BLM. 

21 So, in response to the Fort Mohave Tribe's 

22 that, "In light of the sacred nature of the Castle 
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12:18:32 1 Peaks, objects of antiquity collected from the Project 

2 area may be of religious importance to our Tribe." 

3 And BLM responded that, and I quote again, 

4 "The proposed action is located in the southern Castle 

5 Mountains, not in the Castle Peal<s. The Project site 

6 is it about seven miles south of the Castle Peaks 

7 which are located in the northern New York Mountains, 

8 thus no impact to the Castle Peaks area is therefore 

9 expected from the proposed action." 

10 Now, Glamis also argues that the Fort Mohave 

11 Tribe's expressed concerns about the effect of the 

12 Castle Mountain project on particular important view 

13 sheds to the Tribe, and implies that these concerns 

14 were treated differently than the concerns for views 

15 of Picacho Peak and Indian Pass as expressed by 

16 Quechan at the Imperial Project site. But BLM did 

17 consider this concern that the Fort Mohave Tribe had 

18 expressed about the views and noted, and I quote 

19 again, "The location of the Project in Lanfair Valley 

20 is such that views from the east and north from U.S. 

21 95 in Piute Valley would be interrupted by the 

22 topography of the southern Castle Mountains as shown 
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12:19:35 1 in the Draft EIS/EIR, figure 5.8.1, visual analysis 

2 viewpoints. No visual impact would therefore occur 

3 fromthe eastern perspective in Piute Valley, 
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4 including views fromaiong U.S. 95." In other words, 

5 it appeared that some of the comments were based on a 

6 misunderstanding about the location of the mine or the 

7 impacts of the mine or a misunderstanding of the 

8 impact of the mine on the views that they had said 

9 we r e 1 mpo r t a n t . 

10 Now, when we turn to look at the Mesquite 

11 Landfill, we see that the record simply doesn't bear 

12 out Glamis's argument that the Project raised concerns 

13 like those raised at the Imperial Project. Glamis 

14 yesterday noted that after the Record of Decision for 

15 the Mesquite Landfill was issued in 1996, the Quechan 

16 wrote a protest letter challenging that decision and 

17 expressing concern about the a r c h e o I o g i c a I and 

18 cultural resources there, That's accurate, But as we 

19 noted, the concerns expressed by the Tribe in that 

20 protest letter were focused primarily on the 

21 possibility of a past settlement in the area, and were 

22 not based on the Tribe's assertions of any known 
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12:20:43 1 cultural or religious use of the area by the Quechan 

2 as were their concerns with the Imperial Project. 

3 In addition, as we noted, BLM concluded that 

4 the a r c h e 0 1 0 g i c a I evidence did not evidence any past 

5 use of the area as a settlement because of the great 

6 distance necessary to obtain drinking water and the 

7 relative paucity of cleared circles, rock rings, 

8 finished tools, or other artifacts that would indicate 

9 permanent settle me nt. Thus, the BLM in reliance on 
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10 their a r c h eo I 0 g i s t , went with the conciusion that it 

11 was evidence of oniy temporary habitation, 

12 I wouid aiso note that in the conciusion of 

13 their protest ietter, the Quechan stated that they 

14 wished to wori< with BLIVI to preserve and study this 

15 ancient settiement, and the finai decision that denied 

16 the protest noted that there wouid be further 

17 consuitation to define the roie of the Tribai 

18 representatives couid pi ay in the cuiturai resources 

19 pian where they may have an opportunity to do what 

20 they had requested there. 

21 Now, this evidence that I'mreferring to--l 

22 haven't put up the documents, but it's from the 
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12:21:47 1 Quechan protest ietter and from subsequent intern a 

2 document refiecting internai consideration of that 

3 ietter by BLIVI and of the decision denying the protest 

4 We discussed and cited these documents at page 239 of 

5 our Rejoinder and the reievant documents are 13 F.A. 

6 Tab 119, which is the Quechan protest ietter; 13 F.A. 

7 Tab 120, which is the decision denying the protest; 

8 and 13 F.A. Tab 148, which is the internai BLIVI 

9 anaiysis of the points raised in that protest ietter. 

10 Now, this is in s t a r l< contrast to the 

11 voiuminous evidence demonstrating the Imperiai 

12 Project's ceremoniai use and the fact that that 

13 evidence at the Imperiai Project was consistent with 

14 the Quechan stated concerns for the area as an area 

15 important for cuiturai, ceremoniai, and reiigious 
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16 uses. 

17 And it's also another distinguishing factor 

18 between the Quechan's concerns as reflected there 

19 between the Imperial Project area and the Mesquite 

20 Landfill, at least as reflected in that protest letter 

21 is that in the Imperial Project area, the Tribe just 

22 wasn't just expressing concern about preserving 
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1 2:2 3:0 2 1 a r c h e 0 1 0 g 1 c a I resources or just about the historic 

2 value of the resources there, but their concerns were 

3 fueled by several additional factors, and these 

4 additional factors are the ones that made 

5 the--contribute to mal<ing the Imperial Project 

6 uniquely important to the Quechan. The Balcsh report 

7 identified these factors, and we could put up that 

8 slide, and this is fromthe summary of the Baksh 

9 report. This is just a few quotes fromthe su mma r y 

10 section of that report. First quote: "A major 

11 explanation discussed by the Quechan that accounts for 

12 the extreme importance they attribute to the cultural 

13 resources in the project area is related to the trail 

14 system. That is the Trail of Dreams that we 

15 discussed, their use of it for train travel and 

16 spiritual uses," 

17 Next, disruption of the current views of the 

18 sl<yline from the Running Man area would prevent any 

19 future religious use of this site which fromthe 

20 Tribe's perspective would be detrimental to their 

21 religious beliefs and practices." 
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Another concern, another principal concern 
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12:24:04 1 offered by some Quechan tribai members is that the 

2 project vicinity is a "strong area and iiiceiy the 

3 finai resting piace for their ancestors." 

4 And a finai major important reason that the 

5 Quechan are opposed to disturbance of the project area 

6 is that it represents a critical learning and teaching 

7 center, and it went on to describe this in more 

8 detail. The Project area was defined as one of four 

9 l<ey teaching areas where religious leaders and others 

10 can study, learn, and subsequently teach the younger 

11 generation aspects of religion and history that are 

12 critical for cultural survival, 

13 And as Dr. Cleland testified, in his 30 years 

14 of experience in the California Desert, in his career 

15 and in the projects he had worked on, this was the 

16 highest level of concern ever expressed by Native 

17 Americans for a location and for the impacts of a 

18 project. Notice he's referring to those concerns 

19 expressed by t he Quechan. 

20 Now, Dr. Sebastian's testimony that the 

21 cultural resources in the Imperial Project area were 

22 identical to those found in other project areas is 
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simply not borne out by the evidence. I^ost 
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2 importantly, Dr. Sebastian has conceded that iooi<ing 

3 soieiy at the a r c h e o i o g i c a i resources and factors such 

4 as the NRHP eiigibiiity of those resources gives an 

5 incomplete picture of the significance of the cultural 

6 resources because it ignores, "the qualitative 

7 importance of places that Native Americans consider to 

8 be of cultural and religious significance," and yet 

9 Dr. Sebastian makes numerous state me nts about the 

10 relative importance of various cultural resources in 

11 areas including asserting that the Quechan expressed 

12 concern only for their traditional cultural territory 

13 and never specifically for the Imperial Project area. 

14 But, unlil<e individuals and professional a r c h e o I o g i s t s 

15 such as Dr , Cleland, Dr , Bal<sh, Mr, J, von Werlhof, 

16 who worl<ed directly on review of the Imperial Project 

17 site and had decades of experience in the California 

18 Desert in dealing with the Quechan and the other 

19 Tribes there. Dr. Sebastian, to our knowledge, has 

20 never even spoken to the Quechan or addressed with 

21 them their concerns about the Imperial Project area 

22 versus the other areas, so she would be in no position 
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12:26:18 1 to assess the importance of the various resources to 

2 the Tribe, 

3 Now, these unique characteristics of the 

4 Imperial Project that led the BLM to seek 

5 clarification regarding its legal obligations 

6 regarding the decision - ma king parameters and legal 

7 responsibilities that it had when faced with the 
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8 situation where there was an i r r ec o nc i i a bi e confiict 

9 between the deveiopment of a particuiar mine and 

10 l\lative American cuiturai and reiigious vaiues in that 

11 area, and we had noted previously that this was an 

12 issue of first impression for the Department. 

13 Now, yesterday Glamis challenged that 

14 assertion and argued that the issue had been addressed 

15 by a report regarding the implementation of the 

16 Executive Order, the Executive Order that required 

17 greater Native American consultation issued in 1996, 

18 and Glamis indicated that this report showed that this 

19 issue had been considered before by BLM. 

20 Now, this is an incorrect interpretation of 

21 that report, 

22 First, the report simply considered the 
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1 2:2 7:2 7 1 general issue of compliance with the Executive Order, 

2 and it ma Ices no reference to the Government's 

3 obligations in the CDCA in particular and offers no 

4 analysis of the undue impairment standard in FLPMA. 

5 Thus, when the DOI was faced with Glamis's Plan of 

6 Operations, it was, indeed, the first time that it had 



t y in the 
c conflict 
t y other than 



7 to consider the parameters of its author 

8 context of a project presenting a specif 

9 and applying a specific statutory author 

10 just the generally applicable, unnecessary, or undue 

11 degradation standard. And, of course, the specific 

12 statutory authority here was the impairment standard 

13 applicable on the CDCA. 
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14 Now, the 1 999 M-Opinion, as we discussed, 

15 noted that the undue impairment standard, which is 

16 contained in Section 601(f) of FLPMA and applicable to 

17 undertakings in the CDCA, was a separate standard than 

18 the unnecessary or undue degradation standard 

19 contained in Section 302(b) of FLPMA. It also noted 

20 that neither FLPMA nor the 1980 3809 regulations 

21 defining the unnecessary or undue degradation standard 

22 were intended to equate the unnecessary or undue 
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12:28:35 1 degradation standard with the undue impairment 

2 standard. 

3 After conducting a thorough legal analysis, 

4 the Solicitor determined that a Plan of Operations 

5 could be denied under the undue impairment standard if 

6 it caused irreparable damages to cultural resources 

7 and interfered with the practice of religion, such 

8 that it caused undue impairment. 

9 Now, Glamis asl<s this Tribunal to conclude 

10 that the temporary denial of the Imperial Project plan 

11 based upon this interpretation of undue impairment was 

12 so clearly contrary to established legal authority 

13 that it was arbitrary and in violation of Glamis's 

14 legitimate expectations, And yet Glamis has not cited 

15 any actual legal authority that supports its 

16 interpretation of these things, of the undue 

17 impairment standard. For example, Glamis stated that 

18 BLM had, "chosen to subsume and equate undue 

19 impairment with the unnecessary and undue 
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20 degradation the unnecessary and undue degradation 

21 standard," but it provided absoiuteiy no evidence that 

22 police ma n had ever done that. It had no citation to 
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12:29:42 1 any legal authority that had made that equation that 

2 had subsumed it. 

3 And, in fact, the Solicitor's Opinion 

4 establishes that the DOI has not before ever equated 

5 the two standards, and that Glamis stated that 

6 equating the two standards was, "imminently reasonable 

7 since they do sound and me an the same thing," 

8 Glamis can't credibly argue that the United 

9 States violated the customary international law 

10 mi nimum standard of treat me nt by virtue of its agency 

11 having issued a reasoned opinion based on preexisting 

12 legal authority on the basis of Glamis's own 

13 assessment that the two different legal terms in two 

14 different positions of a statute sound the same. 

15 Now, Glamis has repeatedly cited the 

16 preambular language in the 3809 regulations regarding 

17 the undue--the unnecessary or undue degradation 

18 standard, and this is the same section that 

19 Ms, Van Slooten already discussed, and up on the slide 

20 I put the full quote of that language. It says, "In 

21 response to comments about whether the Endangered 

22 Species Act or NHPA could preclude a mining plan," and 
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1 2:3 0:5 4 1 BLM's response was, "If there is an unavoidable 

2 conflict with an endangered species habitat, a plan 

3 could be rejected based not on a Section 302(b) of the 

4 Federal Land Policy and Management Act, but on Section 

5 7 of the Endangered Species Act." 

6 But you will notice that this language 

7 specifically references Section 302(b) of FLPMA, which 

8 is the provision dealing with unnecessary or undue 

9 degradation. It does not mention the undue impairment 

10 standard contained in Section 601(f) of FLPMA. It 

11 thus provides no support for Glamis's argument that 

12 Solicitor Leshy's opinion in 1999 was contrary to 

13 established legal authority, 

14 As we also demonstrated during last month's 

15 hearing, although the Department later rescinded that 
1 6 1 9 9 9 M-Opinion on the grounds that the undue 

17 impairment standard should not be applied without 

18 first promulgating regulations defining that standard, 

19 the 2001 M- Opinion that recommended that rescission 

20 specifically addressed the 1980, 3809 regulations and 

21 in particular looked at two places in the preamble 

22 that specifically mentioned the undue impairment 
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12:32:07 1 standard. If you could put up that slide, 

2 So again, on the slide is the 2 0 0 1 M-Opinion, 

3 and it examines--as we mentioned, Glamis always cites 

4 this one part of the preambular language. The 2001 

5 M-Opinion tool< a lool< at two different parts of the 
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6 preambular language that actually did specifically 

7 mention the undue Impairment standard, and the 

8 conclusion In 2001 was, "The Department thus appears 

9 to have Intended to apply this generally applicable 

10 statutory provision on a case-by-case basis without 

11 defining the pertinent terms of the provision." 

12 Thus, both the 1 999 M-Oplnlon Issued by 

13 Solicitor Leshy and adopted by Secretary Babbitt and 

14 the 2 00 1 M-Oplnlon Issued by Solicitor Meyers and 

15 adopted by Secretary Norton concluded that the 

16 regulatory regime In place since 1980 Indicated that 

17 the undue Impairment standard was to have been applied 

18 on a case-by-case basis without further regulatory 

19 definition, And Glamis has produced no actual legal 

20 authorities that contradicts the Interpretation of 

21 those--of that preambular language offered by those 
2 2 t wo M- Op I n I 0 n s . 
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12:33:21 1 Now, although Glamis disagrees with the 1999 

2 M-Oplnlon that the Department had the authority to 

3 deny a Plan of Operations If that plan will 

4 Irreparably damage cultural resource, as we explained, 

5 the only court to have even addressed this Issue, the 

6 court In the Mineral Policy Center versus Norton, 

7 stated that the DO! had the authority and perhaps even 

8 the obligation to deny a Plan of Operations If It 

9 caused undue degradation, even If that degradation was 

10 necessary, meaning that It might have the authority to 

11 deny a Plan of Operations even If there was no 
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12 economically feasible way to avoid causing the undue 

13 degr adat I on, 

14 Now, If the only court have to reviewed the 

15 authority under--of the Department to deny a Plan of 

16 Operations under FLPMA has concluded that the 

17 Department had such authority under the unnecessary or 

18 undue degradation standard, then It cannot be dee me d 

19 unreasonable or arbitrary for the Department to have 

20 concluded that It had the authority under the undue 

21 Impairment standard to deny such a plan as that 

22 standard was created to offer more protection to the 
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12:34:26 1 resources In the California Desert Conservation Area, 

2 Finally, Glamis focuses on three developments 

3 In projects approved In the CDCA that postdate the 

4 rescission of the Imperial Project denial and argues 

5 that the treat me nt of these projects evidences 

6 arbitrary treatment of the Imperial Project. And 

7 these projects that It mentions are the Mesqulte Mine 

8 expansion, approved In 2 002; the North Baj a Pipeline, 

9 approved In 2002; and the developments at the Mesqulte 

10 Landf I I I after 2 0 0 2. 

11 Now, as I mentioned at the merits hearing, 

12 the Mesqulte Mine expansion and the North Baj a 

13 Pipeline, both approved In 2002, postdate when the 

14 Department had rescinded the denial of the Imperial 

15 Project In the 1 999 M-Oplnlon. Yesterday Glamis 

16 argued that the United States had not accurately 

17 represented the concerns expressed about the Mesqulte 
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18 expansion. That is the concerns expressed by the 

19 Quechan about the l^esquite i^i ne expansion, 

20 And again, Giamis reiied on a document that, 

21 to my l<nowiedge, is not in the record, and we again 

22 note our objection to Giamis having introduced that 
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12:35:35 1 document at this late date, and would ask the Tribunal 

2 not to accept that document. But if the Tribunal does 

3 choose to lool< at that document, it will see that the 

4 two concerns that the Quechan expressed about the 

5 Project were nothing I i l<e those the Quechan expressed 

6 regarding the Imperial Project either in the apparent 

7 intensity of the concern or in the substance of the 

8 concerns they described, and I will leave it to the 

9 Tribunal to determine whether or not it will lool< at 

10 that document or, if it does, to make that comparison 

11 to the characteristics of the Imperial Project we have 

12 already described. 

13 Now, regarding the Mesquite Landfill, as we 

14 noted before, that project was approved in 1996, and 

15 the litigation that delayed the landfill develop me nt 

16 was concerned solely with the valuation of the lands 

17 that the BLM had exchanged as part of the landfill 

18 project, And when that land valuation issue was 

19 resolved in 2002, BLM had obtained no new evidence 

20 regarding the impacts of the landfill that required 

21 revisiting the EIS and, thus, that Environ me ntal 

22 Impact Statement was determined to be adequate, and 
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12:36:42 1 the development of the landfill proceeded pursuant to 

2 the 1996 final environmental impact and Record of 

3 Decision. 

4 And Glamis's arguments to the contrary on 

5 this point to the--Glamis's arguments that the 

6 Department had received such evidence are merely 

7 speculative and are not borne out by any evidence in 

8 the record. 

9 Now, when the Department rescind the Imperial 

10 Project Record of Decision in 2 00 1, it determined that 

11 it would not deny a planning Plan of Operations on the 

12 basis of the undue impairment standard until 

13 regulations were promulgated to define that standard, 

14 Thus, regardless of the impacts to cultural resources 

15 that may result from either the North Baja Pipeline 

16 project or more directly the Mesquite Mine expansion, 

17 the approval of those projects is irrelevant to 

18 evaluating the Department's earlier decision to deny 

19 the Imperial Project because in that post-2001 time 

20 frame, none of the Projects were in jeopardy of being 

21 denied on the basis of the undue impairment standard, 

22 including the Imperial Project. 
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1 2:3 7:4 9 1 So, to illustrate this, after the rescission, 

2 the Federal Government has not taken any adverse 

3 action against the Imperial Project. Rather, it was 
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4 Glamis that elected to abandon the Federal processing 

5 of the Imperial Project Plan of Operations, And when 

6 comparing the treatment that the Mesqulte Mine 

7 expansion or the North Baj a Pipeline projects received 

8 with that that Glamis received In that post- 2 002 time 

9 frame, this becomes mo re clear. 

10 So, during 2 002, Glamis was working directly 

11 with high-level BLM officials to finalize the Mineral 

12 Report for the Imperial Project. During the course of 

13 that process, Glamis had as many as a dozen meetings 

14 with Department officials over a four- month period and 

15 supplemented those meetings with numerous phone calls. 

16 Ultimately Glamis received a favorable 

17 Mineral Report that concluded It had valuable mining 

18 claims, Now, the next step In the process would have 

19 been to determine how to finalize the Environmental 

20 Impact Statement for the Imperial Project, which would 

21 Include decisions on how to reformulate responses to 

22 the hundreds of co mme nts that had been received about 
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12:38:52 1 the final environ me ntal Impact state me nt In light of 

2 the fact that the undue Impairment standard would not 

3 be the basis of the denial, and after December 2002, 

4 we evaluate the final environmental Impact statement 

5 would require determining how to respond or treat the 

6 California measures that had been passed. 

7 Now, we don't know how that process would 

8 have concluded at that time because rather than pursue 

9 further processing of Its Plan of Operations, Glamis 

Page 132 



0918 Day 8 

10 chose to abandon that process and, instead, filed this 

11 arbitration, And despite Giamis's ciaims in its 

12 written submissions that the United States failed or 

13 refused to process its Plan of Operations in 2003 and 

14 to the present, and despite its continued insistence 

15 on this point, as we have shown earlier today, and as 

16 the evidence indicates, it is clear that Glamis 

17 abandoned any efforts to process that plan after the 

18 California measures were adopted because, in the words 

19 of Giamis's CEO, Mr. McArthur, it would have been 

20 reckless to proceed after January 2003 with the 

21 project. And, as Mr. Jeannes acknowledged, he was 

22 unaware that they had taken any position as to whether 
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12:39:58 1 or not to contact the Department of Interior after 

2 they filed their arbitration notice to pursue further 

3 processi ng of t he Proj ect . 

4 So, in summary, Giamis's allegations that the 

5 Federal Government violated Article 1105 by 

6 temporarily denying the Imperial Project while 

7 approving other projects and by issuing that denial in 

8 contravention of clearly established domestic law lack 

9 merit, The evidence before the Federal Government at 

10 the time that each respective project was approved 

11 indicated that the area of the Imperial Project was of 

12 unique importance, and the processing of the Imperial 

13 Project Plan of Operations, including the request for 

14 a legal opinion in the Solicitor's Offices of legal 

15 review was undertaken to deal with the Imperial 
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16 Project's unique impacts. And the temporary deniai of 

17 that project based upon the undue impairment standard 

18 did not contravene or contradict any previous legal 

19 precedents regarding the Department's authority, and 

20 the Federal Government's subsequent approval of other 

21 projects after it had rescinded the Record of Decision 

22 and opinion on which that denial had been based and 
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12:41:06 1 determined that it would not deny projects on the 

2 basis of the undue impairment standard until 

3 regulations were promulgated cannot render its earlier 

4 actions as arbitrary because, in fact, the record 

5 reveals that Glamis received treatment that was no 

6 less favorable than that received by the operators for 

7 the other projects seelcing approval after the Imperial 

8 Project denial was rescinded. It was Glamis's 

9 decision to abandon the processing of its Plan of 

10 Operations on account of the adoption of the 

11 California measures and nothing that the Federal 

12 Government did that accounts for the fact that its 

13 Plan of Operations was never approved. 

14 And the United States thus respectfully 

15 requests the Tribunal dismiss Glamis's 1105 claims in 

16 their entirety, 

17 And with that, I would asl< the Tribunal to 

18 call on Ms. Menaker to address the 1105 claims 

19 regarding the State measures. 

20 MS. MENAKER: Thank you. 

21 Before I begin, if I may just ask Ms. Obadia, 
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22 how much time we have remaining. 
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1 2:4 2:0 2 1 SECRETARY OBADI A: You have 30 minutes ieft. 

2 MS. MENAKER: Okay. 

3 l^r . President, iviembers of the Tribunai, I 

4 wi i i now address the Caiifornia measures. 

5 Giamis has faiied to showthat either of 



6 these measures breach the United States's obiigation 

7 to provide its investment with the customary 

8 internationai iaw minimum standard of treatment. As 

9 we discussed, Giamis has faiied to identify any ruie 

10 of customary internationai iaw that has been breached 

11 by the United States; but, as we have done before, we 

12 wi i i address Giamis's Articie 1105 ciaimas it reiates 

13 to the Caiifornia measures in connection with its 

14 argument that the United States vioiated an aiieged 

15 obiigation of transparency, an obiigation to refrain 

16 f r 0 m a r b i t r a r y conduct, and an obiigation to refrain 

17 from frustrating an investor's iegitimate 

18 expect at i ons . 

19 To begin, Giamis concedes that both 

20 Caiifornia measures were adopted in a iawfui manner. 

21 When questioned about this, Giamis ciaimed that what 

22 it meant by saying this was that neither measure was 
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12:43:09 1 



proceduraiiy defective, that both were adopted in 

Page 135 



0918 Day 8 

2 accordance with lawful procedures. 

3 So, then, Glamis's so-called transparency 

4 argument clearly has no relevance to its challenge to 

5 the California measures, There is no dispute that 

6 legislative and administrative rule-mal<ing procedures 

7 in California are transparent, and if Glamis concedes 

8 that the legislation and rule ma Icing were promulgated 

9 in accordance with law, then clearly both measures 

10 were adopted in a fully transparent manner. 

11 Glamis's complaints that the measures were 

12 arbitrary are equally baseless. In the ELSI case on 

13 which Glamis relies, the Court was interpreting an 

14 FCN--excuse me--Friendship, Commerce and Navigation 

15 Treaty with an explicit provision barring arbitrary 

16 conduct that did not contain the qualifying language 

17 that's found in Article 1105 or the FTC's 

18 interpretation, 

19 The Treaty text in that case was different, 

20 and this difference is significant. But in any event, 

21 as we noted earlier, the I CJ in the ELSI case defined 

22 arbitrary conduct as conduct that is not contrary to 
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12:44:17 1 law, but is contrary to the rule of law. And none of 

2 the challenged conduct of the present case was 

3 contrary to the rule of law, 

4 As I just noted, the SMGB' s regulation and 

5 Senate Bill 22 were adopted in accordance with legal 

6 procedures, and those procedures are among the most 

7 transparent worldwide. California afforded all 
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8 interested parties, inciuding Giamis, an opportunity 

9 to fiave their views about the measures heard, 

10 We aiso showed at iast month's hearing that 

11 each of the measures bears a rational relationship to 

12 the problems that it was designed to address. We have 

13 also shown that no Government should be held to a 

14 standard of perfection and that it is simply not 

15 enough for Giamis to complain that the measures did 

16 not fully accomplish what they were enacted to do. 

17 Similarly, Giamis has no grounds for 

18 complaint that the Government chose to address 

19 problems associated with hardrocl< mining and did not 

20 address other problems that may raise similar issues 

21 at the same time; that regulations governing different 

22 types of projects in addition to mines were not 
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12:45:17 1 promulgated cannot render the measures that issue here 

2 arbitrary; that non metallic mines were not regulated 

3 because they were perceived to present different and 

4 I e s s 1 mme diate problems cannot render the measures 

5 arbitrary. 

6 Were this not the case. Governments would 

7 grind to a halt and no regulations would ever be 

8 adopted, All a disappointed investor would need to do 

9 would be to identify a problem that has gone 

10 unaddressed or to find fault with the compromised 

11 solution that was adopted to sustain a claim. 

12 Liability would attach for every regulation as there 

13 are always constituents that are dissatisfied with 
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14 legislation no matter how well considered. 

15 We showed that the SMGB' s regulation 

16 addressed the problems posed by open-pit metallic 

17 mining and is not arbitrary, Glamis argued that the 

18 regulation is arbitrary because it applies to metallic 

19 and not to non metallic mines, but we, along with 

20 Dr Parrish addressed at length in both our written and 

21 oral submissions why the Board determined to have the 

22 regulation applied to metallic and not nonmetallic 
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12:46:18 1 mines, and this decision was eminently reasonable. 

2 Yesterday, Glamis asserted, and I quote, 

3 "There is no evidence in the administrative record 

4 that shows that the Board actually performed the 

5 comparative analysis of the metallic mines and 

6 nonmetallic mines," and that there was, "no record to 

7 support what it called Dr. Parrish's post hoc 

8 rationalization as to why the regulation governed 

9 metallic and not nonmetallic mines." But that is 

10 s 1 mp I y wr 0 n g . 

11 The administrative record for the rule - ma king 

12 absolutely included consideration of whether the 

13 regulation should be applied to nonmetallic as well as 

14 metallic mines, There were numerous submissions made 

15 to the Board addressing the scope of the bacl<filling 

16 regulation and whether it should include and encompass 

17 aggregate mines. 

18 During the rule-mal<ing process, the 

19 significant distinctions between metallic and 
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20 non metallic mines were highlighted by among other 

21 parties the Construction Materials Association of 

22 California or CMAC, and I put this on the slide. 



1971 



12:47:17 1 In Its December 2 002 letter to Dr. Parrlsh, 

2 the CMAC observed that, "As you know, aggregate 

3 operations primarily extract and process rock, sand, 

4 and gravel products for use In road building and 

5 construction. Aggregate operations often, as a 

6 secondary activity, recover metallic minerals In their 

7 processing operations, By the nature of the deposit, 

8 these aggregate operations do not accumulate large 

9 quantities of overburden and do not use the heap-leach 

10 method to recover metallic minerals," 

11 In a separate December 2002 letter to 

12 Dr. Parrlsh fromjohn Taylor as counsel to Techart 

13 Inc., Dr. Taylor stated, and I quote, that "unlike 

14 metallic minerals which typically represent only a 

15 small fraction of the excavated material, aggregate 

16 typically comp rises the bulk of material removed from 

17 an aggregate mine. Once the aggregate Is mined, 

18 processed, and sold, backfilling an aggregate mining 

19 site to grade Is typically not feasible because of the 

20 need for substantial Importation of fill material," 

21 Similarly, at the April 2003 public hearing 

22 on the backfilling regulation. Secretary of Resources 
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12:48:27 1 Mary Nichols stated and, I quote, "We understand the 

2 metallic mining is unique and that unlike aggregate 

3 mining where the product is essentially all used at 

4 the time leaving relatively little in the way of waste 

5 around compared to the amount of product that is 

6 extracted, that open-pit mining has a unique impact on 

7 the environ me nt." 

8 Further addressing the unique nature of 

9 open-pit metallic mining. Secretary Nichols stated, 

10 "Not only does it create in the nature of the mining 

11 operations the huge cavities, but also it creates 

12 large piles of waste that are in very close proximity 

13 to those so, in effect, it has a double impact on the 

14 e n V i r 0 n me n t , " 

15 The Chairman of the SMGB Allen Jones 

16 similarly observed at the March 2003 public hearing on 

17 the proposed rule ma king that aggregate and metallic 

18 mines present very different circumstances, given that 

19 excavated material is nor ma My removed from aggregate 

20 mine sites while only a very small proportion of 

21 excavated material at metallic mine sites is 

22 recovered. 



1973 



12:49:29 1 Moreover, as we briefly noted at the August 

2 hearing, the Board in the Final State me nt of Reasons 

3 for the rule - ma king expressly addressed the potential 

4 for aggregate mines to be included within the broad 

5 definition of metallic mine under their regulation. 
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6 And the Board rejected a commentator's proposal to 

7 increase the revenue threshold for qualifying metallic 

8 mines from 10 percent to 50 percent, The Board 

9 observed that any aggregate mines that might be 

10 included within the broad definition of metallic mine 

11 under the regulation would be accorded relief by the 

12 exception provided in the regulation to the--which 

13 doesn't require backfilling when materials are not 

14 available on the surface to mine. 

15 Accordingly, the administrative record for 

16 the SMGB rule- ma king includes numerous submissions 

17 addressing whether the scope of the backfilling 

18 regulation should include aggregate mines. In 

19 addition, the Board's inclusion of only metallic mines 

20 within the scope of the rule-making was consistent 

21 with the SMGB regulatory practice, given that, as 

22 Dr. Parrish testified, the Board nor ma My addresses 
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12:50:27 1 only those issues that are brought before it, and in 

2 this matter the Secretary of Resources had petitioned 

3 the Board to consider the particular subject of 

4 open-pit metallic mines. 

5 In no way can this decision render the SMGB 

6 regulation arbitrary. 

7 Nor has Glamis shown that Senate Bill 22 is 

8 arbitrary, At last month's hearing, we demonstrated 

9 that the bill was adopted in accordance with 

10 applicable law and therefore cannot be said to be 

11 contrary to the rule of law. We also showed that the 
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12 bill bore a rational relationship to Its stated 

13 objectives, The clear objective of the legislation as 

14 stated In the legislation Itself Is to, "prevent the 

15 Imminent destruction of Important Native American 

16 sacred sites," 

17 The bill accomplishes this end by requiring 

18 reclamation measures for open-pit metallic mines. 

19 Yesterday, Glamis argued that the legislation 

20 was not rationally related to Its goals because 

21 cultural resources would be destroyed by mining, and 

22 backfilling would not prevent that destruction. But 
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12:51:26 1 Glamis simply Ignored the evidence In the record which 

2 we discussed at length In our pleadings and during 

3 last month's hearing, that the existence of 

4 archeologlcal features at the Imperial Project site 

5 was just one among many reasons why the Quechan Tribe 

6 recorded the area to be sacred. Members of the Tribe 

7 repeatedly stressed the site's significance as a 

8 teaching area In their tradition and emphasized the 

9 particular role that Its sense of solitude and 

10 expansive views played In contributing to Its 

11 uniqueness, 

12 Although the California Legislature could not 

13 prevent the destruction of the archeologlcal evidence 

14 which confirmed the area's use for ceremonial 

15 purposes. It could and did Impose a complete 

16 backfilling and regrading require me nts to ensure that 

17 the proposed 300- to 400-foot stockpiles did not 

Page 142 



0918 Day 8 

18 destroy the area's view sheds or impede the Tribe from 

19 using the area to trans mi t their cuiturai heritage to 

20 future generations, 

21 Cleariy, these measures rationally relate to 

22 the legislative objective. Without the reclamation 
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12:52:25 1 measures in place, operators of open-pit mines lilce 

2 Glamis's proposed Imperial Project could leave massive 

3 open pits and large waste piles, as Glamis proposed to 

4 do. The documentary record in this proceeding is 

5 replete with evidence demonstrating the unique role 

6 that landscape and particularly view sheds to certain 

7 geologic formations lil<e mountains that have 

8 significance in creation stories that are particularly 

9 important to Native American spirituality and 

10 religious practice. 

11 The fact that Senate Bill 22's reclamation 

12 requirements will not prevent destruction of the 

13 a r c h eo I 0 g 1 c a I evidence of an area's historical use for 

14 religious purposes does not mean that it was not 

15 rationally related to preventing the destruction of 

16 sacred sites. 

17 Finally, with Senate Bill 22, the California 

18 Legislature balanced the interests of various 

19 constituencies and proposed a solution that did not 

20 fully satisfy either of them or any of them. The 

21 Quechan Tribe did not believe that any measure short 

22 of project denial would adequately mitigate the harm 
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1 2:5 3:2 2 1 posed by the Imperial Project, The California Mining 

2 Association, on the other hand, argued that the 

3 complete backfilling and recontouring requirements 

4 imposed would make many projects uneconomical. The 

5 Legislature did not accept either of these 

6 contentions. As the Methanex Tribunal explained, and 



ons may be the product 
ng of competing 
1 1 c a I actors." 



7 I quote, "Decrees and regulati 

8 of compromises and the balanci 

9 interests by a variety of pol i 

10 By passing Senate Bill 22, the California 

11 Legislature attempted to reconcile competing interests 

12 by addressing the threat to Native American sites in 

13 the CDCA while recognizing mining companies' rights to 

14 mi n e there. 

15 Thus, Senate Bill 22 was rationally related 

16 to its stated purpose of preventing the imminent 

17 destruction of Native American sacred sites. 

18 Andfinally, Iwill comment on Glamis's 

19 argument that both of the California measures 

20 frustrated its reasonable expectations. 

21 The United States has explained in both its 

22 written and oral submissions why Claimant's contention 
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12:54:21 1 that the alleged frustration of its expectations 

2 cannot give rise to a breach of the customary 

3 international law minimum standard of treat me nt. It's 
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4 well recognized that mere breach of contract does not 

5 violate the customary International law minimum 

6 standard of treatment; and thus, frustration of a 

7 lesser form of expectation could not do so, Glamis 

8 has failed to offer any response to this observation. 

9 Instead, Glamis continues to cite stray language from 

10 various arbitral decisions, such as the Tec me d versus 

11 Mexico case, as It did yesterday. 

12 The Teemed Tribunal was Interpreting the fair 

13 and equitable treat me nt provision In that Treaty as an 

14 autonomous standard that was not expressly tied to the 

15 customary International law minimum standard of 

16 treat me nt. That Tribunal, In Interpreting that 

17 standard, concluded that states may not, and I quote, 

18 "affect the basic expectations that were taken Into 

19 account by the foreign Investor," and they must, "act 

20 In a consistent manner free from ambiguity and totally 

21 transparently In Its relations with the foreign 

22 Investor so that It may know beforehand any and all 
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1 2:5 5:2 7 1 regulations and rules that will govern Its 

2 I n V e s t me n t s . " 

3 In ICSID Annulment Committee In the MTD 

4 versus Chile case recently addressed the language used 

5 by the Teemed Tribunal In Interpreting the fair and 

6 equitable treat me nt standard. That Annul me nt 

7 Committee noted that the Teemed language was subjected 

8 to strenuous criticisms from Respondent's experts In 

9 that case, Mr. Jan Paulsson and Sir Arthur Watts, two 
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10 preeminent international lawyers. And the Ad Hoc 

11 Committee continued, and I apologize, I thought I had 

12 a slide for this, but I don't, It said, "The 

13 Committee can appreciate some aspects of these 

14 criticisms. For example, the Tec me d Tribunal's 

15 apparent reliance on the foreign investor's 

16 expectations as the source of the host State's 

17 obligations, such as the obligation to compensate for 

18 expropriation, is questionable. The obligations of 

19 the host State towards foreign investors derived from 

20 the terms of the applicable invest me nt Treaty and not 

21 from any set of expectations investors may have or 

22 claimto have. A tribunal which sought to generate 
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12:56:30 1 fromsuch expectations a set of rights different from 

2 those contained in or enforceable under the BIT might 

3 well exceed its powers and if the difference were 

4 ma t e r 1 a I , mi g h t do so ma n 1 f e s 1 1 y . " 

5 And that is from paragraph 67 of the Ad Hoc 

6 Committee's decision in the MTD versus Chile case. 

7 Thus, that Tribunal confirmed that even when 

8 interpreting a broader autonomous fair and equitable 

9 treatment provision, a claim had to be based on the 

10 treaty and could not be based me rely on the subjective 

11 expectations of an investor, 

12 And similarly, in the Saluka case, which was 

13 also relied on by the Claimant yesterday, the Tribunal 

14 also in that case was applying an autonomous fair and 

15 equitable treat me nt standard as I referred to earlier. 
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16 But that Tribunal nevertheless recognized that It 

17 would be unreasonable for an Investor to, "expect that 

18 the circumstances prevailing at the time the 

19 Invest me nt Is made remained totally unchanged," and It 

20 held that when determining whether, "frustration of 

21 the foreign visitor's expectations was justified and 

22 reasonable, the host State's; legitimate rights 
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12:57:36 1 subsequently to regulate domestic matters In the 

2 public Interest must be taken Into consideration as 

3 well." 

4 Now, Glamis has relied on a number of 

5 I n V e s t 0 r - S t a t e awards In Interpreting the fair and 

6 equitable treat me nt provision In the United 

7 St at es ■ Ar gent I na BIT to buttress Its contention that 

8 the obligation contained In Article 1105 Include a 

9 prohibition against the frustration of an 

10 Investigator's legitimate expectations. 

11 Quite apart from our legal arguments as to 

12 why those cases could not be followed on this point, 

13 look at the facts of those cases reveals that none of 

14 the Federal or State measures about which Glamis 

15 complains are at all comparable to the Argentine 

16 measures found to be unfair and Inequitable In these 

17 recent arbitral awards, 

18 As the United States noted at last month's 

19 hearing, although a me re breach of contract does not 

20 violate the International law minimum standard of 

21 treat me nt, the United States has long recognized that 
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repudiation of a State contract for noncommerci ai 
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12:58:34 1 reasons may give rise to a vioiation of tfie minimum 

2 standard of treatment. And as I wiii expiain, the 

3 Argentine cases couid reasonabiy be characterized as 

4 invoiving repudiations of State contracts. The same 

5 cannot be said for the measures at issue here. The 

6 fair and equitabie treat me nt ciaims asserted in the 

7 CI^S, Enron, Azurix, and Siemens cases, for exampie, 

8 aii reiated to Argentina's decision to abandon express 

9 contractuai commitments it had made to induce foreign 

10 invest me nt during its extensive pubiic services 

11 privatization program in the 1990s, 

12 l^ore s pe c i f i c a i i y , the Ci^S and the Enron 

13 Tribunais found that Argentina had breached the fair 

14 equitabie treatment obiigation when it compieteiy 

15 abandoned the reguiatory frame wo ri< that it had agreed 

16 to in the Gas Law of 1992. That i aw guaranteed 

17 foreign companies investing in its gas transportation 

18 networic that they couid charge tariffs that wouid be 

19 caicuiated in doiiars and converted into pesos at the 

20 time of biiiing and that the tariff rates wouid be 

21 adjusted according to the U.S. Producer Price Index on 

22 a biannuai basis. 
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12:59:41 1 



In Azurix and in the Siemens cases, the 
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2 Tribunals found that Argentina breached its fair and 

3 equitabie treatment obiigation when it and its 

4 subordinate entities refused to honor and forced 

5 renegotiation of rate adjustment provisions contained 

6 in their respective Concession Contracts. 

7 And the same was true in the Teemed case that 

8 I just discussed, and quite apart fromthe fact that 

9 the Teemed case was interpreting this autonomous 

10 standard and did so in a way that has been widely 

11 criticized. The facts of that case are clearly 

12 distinguishable fromthose here. 

13 In that case, Mexico was found to have 

14 refused to renew a landfill's operating permit and the 

15 Tribunal found that in doing so, Mexico had breached a 

16 quasi-contract between the investor and various 

17 governmental entities, The investor's expectations in 

18 that case did not derive generally from its 

19 understanding of the Mexican law and how the law would 

20 be applied, but rather from specific assurances that 

21 were made by all levels of the Mexican Government that 

22 wer e later r evolced. 



1984 



13:00:40 1 In stark contrast to these situations where 

2 the Government entered into firm commitments with 

3 investors through concession agreements which later 

4 sometimes even codified into law or when they entered 

5 into contractual or quas 1 ■ cont r act ual relationships 

6 with the investor, the United States never entered 

7 into any agreement with Glamis, much less enacted a 
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8 law guaranteeing that Glamis would be able to mine the 

9 Imperial Project In the manner In which It proposed, 

10 Glamis has not and cannot point to any law 

11 guaranteeing approval of Its Imperial Project Plan of 

12 Operations or Its Reclamation Plan In the manner In 

13 whi ch I t proposed. 

14 Nor did either the Federal or California 

15 Governments give Glamis any specific assurances that 

16 It would be able to mine without completely 

17 backfilling. Neither the recent awards against 

18 Argentina nor any of the other I nvest or ■ St at e cases 

19 discussed lend any support to Glamls's Article 1105 
2 0 claim. 

21 To find liability here would contravene the 

22 NAFTA' s express provisions which grant Glamls's 
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13:01:42 1 Investment treatment In accordance with the customary 

2 International law minimum standard of treat me nt, and 

3 not so me amorphous right to collect damages for any 

4 action which It deems unfair. A finding of liability 

5 would also go far beyond what any of these other 

6 tribunals have found, even when those tribunals were 

7 Interpreting an autonomous fair and equitable 

8 treat me nt standard, 

9 Both of the California measures were rational 

10 responses to real problems. Neither of the measures 

11 was applied retroactively. Both the regulation and 

12 the legislation apply only to those new mines that 

13 have not yet received approval of the Reclamation 
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14 Plan. It was rational for California to not Impose 

15 liability on mines that have completed operations or 

16 that had received a specific assurance In the formof 

17 an approved Reclamation Plan that they could go 

18 forward and mine In the manner In which they proposed. 

19 Further mo re, the United States explained In 

20 Its Rejoinder retroactivity either In law or 

21 regulation Is generally disfavored under domestic law, 

22 and Congress and State legislatures often exempt or 
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13:02:41 1 grandfather preexisting operations even when those 

2 operations pose health, safety, and nuisance concerns. 

3 Glamis didn't have an approved Reclamation 

4 Plan or even an approved Plan of Operations. Yet 

5 Glamis suggests that the application of the 

6 reclamation require me nts to Its project so me how 

7 upset--ls so me how suspect because It has already made 

8 an Invest me nt--because It had already made Its 

9 Investment, but that's Incorrect. Glamls's mining 

10 claims were always subject to State regulation, and 

11 that regulation was not frozen In time once Glamis 

12 acquired Its mining claims. The fact that a Claimant 

13 has made Investments In unpatented mining claims does 

14 not grant It the right to have a particular 

15 Reclamation Plan approved, Nor does It freeze the 

16 regulatory regime In place at that time. It Is only 

17 after receiving assurance fromthe State In the form 

18 of an approved Reclamation Plan, for example, that a 

19 Claimant might have any such reasonable expectation. 
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20 but Glamis had no approved Reclamation Plan at that 

21 time, nor did it have an approved Plan of Operations 

22 as we've stated. It had, in fact, abandoned its 



1987 



13:03:49 1 pursuit of approval of its Plan of Operations at that 

2 1 1 me . 

3 So, under these circumstances it's neither 

4 unreasonable nor unfair that a Claimant would be 

5 subject to California's reclamation require me nts. 

6 So, in conclusion, despite the fact that this 

7 Tribunal cannot rule in equity, Glamis has argued 

8 throughout this hearing that the equities weigh in its 

9 favor, but they do not, Glamis could have had no 

10 reasonable expectation that California would not enact 

11 the measures that it did. Those measures did not 

12 apply retroactively as I mentioned, and this is not a 

13 case where the public is benefiting at the investor's 

14 expense. Glamis is only being aslced to remedy the 

15 damage that its own profit- ma king activities are 

16 causing. The California measures did not ban mining 

17 of the Imperial Project. On their face, neither 

18 measure bans mining those claims. In fact, the only 

19 company that has had either measure applied to it is 

20 going forward and is mining its claims, and we have 

21 shown that it would be economic for Glamis to mine its 

22 claims in compliance with California's requirements. 
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1 3:0 4:5 4 1 Not only would it be economic, but in a few 

2 weeks since we all met at last month's hearing, as 

3 Mr, Sharpe mentioned, gold prices have risen another 

4 $60 per ounce. The Tribunal will recall that there is 

5 an estimated 1.4 million ounces of gold at the 

6 Imperial Project. This additional revenue amounts to 

7 another approximately $85 million in just the past 

8 mo nth. This increase in just the past mo nth has 

9 largely offset if not completely offset the entire 

10 cost of complying with the California reclamation 

11 requirements that serve as the basis for Glamis's 

12 claim. 



13 Given these facts, the equities are certainly 

14 not in Glamis's favor, In fact, if it were to prevail 

15 in this arbitration, Glamis would be receiving a 

16 wi ndf al I . 

17 And with that as such, we respectfully 

18 request that the Tribunal dismiss Glamis's claims in 

19 their entirety. 

20 Thank you. 

21 PRESIDENT YOUNG: Thank you very much. 

22 Can you give us just a moment, please. 
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13:05:511 (Tribunal conferring,) 

2 PRESIDENT YOUNG: Thank you very much. 

3 What the Tribunal would like to do with the 

4 parties' understanding is ask that the parties 

5 reconvene here at 2:15, if that's acceptable, and at 
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6 that point we do have some questions we would like to 

7 put to the parties, Our thinl<ing is, in part, we can 

8 put these questions to you this afternoon, If, in 

9 fact, so me of those require a bit mo re research 

10 through the record and so forth, you could 

11 certainly--we would tal<e time and answer those 

12 tomorrow. But we thought that if we started the 

13 questions this afternoon, that that would aid the 

14 process and the accuracy of the answers. 

15 I s t hat accept abl e? 

16 MR. GOURLEY: We had understood that 

17 Respondent was getting two or t wo ■ a n d ■ a ■ h a I f hours 

18 tomorrow to respond to our rebuttal because we would 

19 have this afternoon to do--to prepare that rebuttal, 

20 so I'm not objecting to the questions so much, but it 

21 seems lil<e the rationale for the timing is not, 

22 PRESIDENT YOUNG: I don't think we anticipate 
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13:07:19 1 this would go more than an hour. I don't think we 

2 anticipate this would go more than an hour, 

3 Mr. Gourley. We do understand that, and we are 

4 certainly not--hoping not to intrude long into that 

5 preparation time, but we would imagine about an hour. 

6 MS, MENAKER: That's fine wi t h us , 

7 May I just ask, we did want to spend just a 

8 minute or two responding to Claimant's very late 

9 request, renewing its request for those documents, and 

10 I don't know if you would like me to do that now or 

11 later. 
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12 PRESI DENT YOUNG: Tomorrow. 

13 MS, MENAKER: Okay, 

14 PRESIDENT YOUNG: Executive decision, 

15 Tlianl<you, We will see you at 2:15, 

16 (Whereupon, at 1:06 p.m., the hearing was 



17 adjourned until 2:15 p.m., the same day.) 

18 

19 

20 

21 

22 
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1 AFTERNOON SESSI ON 

2 PRESIDENT YOUNG: If we are ready to start, 

3 as we had indicated, we will try to l<eep this to just 

4 about an hour. 

5 At the conclusion of this, by the way, we 

6 would I 1 Ice to propose the following schedule for 

7 tomorrow, but would be interested in the parties' 

8 V 1 ews . 

9 We will have Claimant at the first 51 minutes 



10 in the morning from 9:00 until 10:00. We will break 

11 until 12:30, at which point the Respondent will have 

12 12:30 to 1:30, At that point, we would only like to 

13 take a 15- minute break and then recommence the 

14 questions and answers at that point, asking that 

15 perhaps those parties for whom sustenance might be 

16 important would do that sometime in the morning before 

17 the 12:30 session starts, with the idea that we will 
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18 run largely until we have completed the questioning. 

19 We don't really anticipate that would go I don't 

20 Imagine much beyond 5:30 or 6:00 at the latest, I 

21 would Imagine, but that's the schedule that we would 

22 like to follow tomorrow we think otherwise breaking up 
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14:23:45 1 the day In complicated ways that will reduce our time 

2 rather significantly. 

3 So, If that's acceptable to the parties, we 

4 would like to proceed that way. 

5 MR, GOURLEY: That's acceptable to us. 

6 MS, MENAKER: Yes, 

7 PRESI DENT YOUNG: Thank you, 

8 I know It forces you to eat over box lunches, 

9 but presumably you're spoiling their dinner tonight, 

10 so this works out fairly, I hope. 

11 Thank you very much for your presentations 

12 for the last two days. We still have a few Inquiries 

13 that the Tribunal would like to directly make to the 

14 parties. So, let me start first with Mr. Hubbard. 

15 QUESTI ONS FROM THE TRI BUNAL 

16 ARBITRATOR HUBBARD: My first question Is for 

17 the Claimant, 

18 Could you please elaborate on the status of 

19 Glamls's pending Federal Plan of Operations and why It 

20 apparently has never been withdrawn by Glamis or 

21 further processed by the BLM. 

22 MR. GOURLEY: The Plan of Operations has 
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14:24:49 1 remained pending since it was--the last modification 

2 was bacl< in tlie '97-98 time frame witli some additional 

3 mitigation offered in response to the cultural 

4 concerns. 

5 It has never been abandoned. There was a 

6 letter at the time of the emergency--in November of 

7 2002, the Board, the Geology Board and the State of 

8 California announced--put on the agenda emergency 

9 regulations to be considered at their December 

10 meeting. It was at that time that the justification 

11 for the emergency was the Glamis project and the 

12 possibility that BLM would, in fact, approve it in 

13 that month, To remove that consideration, Glamis did 

14 request that BLM suspend the consideration, BLM 

15 refused. They wanted to--they required for such an 

16 action to occur a waiver of any damages against--that 

17 could be asserted against them. Glamis did not agree 

18 1 0 t hat . 

19 So, as far as we l<now, there was never any 

20 suspension because they told us they weren't going to 

21 suspend, unless we provided that waiver, and we did 

22 not. 
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14:26:28 1 And then, although the parties continued to 

2 discuss whether compensation would be a 

3 wa y ■ ■ c 0 mpe n s a 1 1 0 n to Glamis would be a way to resolve 
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4 the controversy over whether the mine could be pursued 

5 or not, that never proved to be the case, and it was 

6 that ietter that they continued to cite to say that it 

7 is--we are pursuing other avenues, 

8 When you read the entire letter, what you 

9 will see is that we say that there isn't any 

10 compensation, we don't think we could get approved now 

11 because the State has done what it's done, and we have 

12 a short period of time under NAFTA to submit our 

13 claim. 

14 And it baclcs up. You have to give the 90 

15 days for consultation which we said we hope we will 

16 still have those 90 days, will still use those to 

17 continue consultation; and, unfortunately, that didn't 

18 happen. So, that's--it stated there, 

19 In fact, the letter conveyed our Notice of 

20 Intent to file a claim, which we had to do 90 days 

21 before we can actually file the claim under NAFTA. 

22 And the Notice of Intent as well as the claim 
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14:27:53 1 itself--probably four months later because it was 

2 December-- maybe five months--always made the point 

3 that the additional delay was part of our claim, that 

4 the failure to approve continued to be part of our 

5 claim. 

6 So, those are the actual facts. 

7 ARBI TRATOR HUBBARD: Thanks. 

8 PRESIDENT YOUNG: Yes, but before I turn the 

9 microphone to Professor Caron, let me also add that we 
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10 are very pleased to get your answers to the questions 

11 now, If you believe an answer requires you to go 

12 bacl<, lool< at the record, and reflect a bit mo re on 

13 the answer, we are happy to have the answer tomorrow 

14 as well that could be either woven into your time, the 

15 respective hours that you get tomorrow, or be used in 

16 the afternoon, as well. We are anxious to put the 

17 parties on the spot on the one hand; and, on the other 

18 hand, we are anxious to get your best answers and best 

19 thiniclng on these subjects, as well. Thank you. 

20 Davi d? 

21 ARBITRATOR CARON: I just want to follow up 

22 on Mr. Hubbard's question. I thinl< this is to both 

1996 



14: 29: 10 1 parties. 

2 The question for us is to understand this 

3 process, the process that might have occurred at that 

4 1 1 me a little mo r e . 

5 One statement that I thinl< was made by 



6 Respondent earlier was that, as the process, as if the 

7 process went forward, it would have been necessary to 

8 respond to certain co mme nts on the earlier EIS to 

9 consider the impact of the State regulation, possibly 

10 undertake mo re action, 

11 Do either counsel have knowledge as to the 

12 process that's involved? Is that a process that the 

13 Department of Interior undertakes simply on its own? 

14 Is it something that it works with the applicant 

15 closely to try and work out? To better understand the 
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16 notion of suspension or abandon me nt. 

17 I^R, GOURLEY: The process is an iterative 

18 one, but it is after you have gotten to the EIS/EIR 

19 stage; that is in the comments, That is exclusively 

20 BLM responding to those comments. And that was our 

21 point yesterday, that it's not us to sit there and 

22 prod and put the taser to the Government to move 
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14:30:42 1 forward. It is the Respondent here, the BLM, has the 

2 information that they need, and they may either go 

3 forward or not, If they have questions, obviously, 

4 then we need to respond to those, but there never were 

5 any mo re questions, 

5 ARBITRATOR CARON: Could I ask the Respondent 

7 for their c o mme n t s . 

8 MS. MENAKER: I would I 1 Ice to give you a more 

9 precise answer tomorrow on the specific 

10 interrelationship of what role Claimant would play at 

11 that stage of the processing, but I would just note 

12 that it is simply not credible, in our view, to say 



13 that, at that po 

14 DOI 1 0 j ust cont 
just s i mpl y s i 1 1 



nt in time, all of the onus was on 
nue processing and that they were 

15 just simply sitting bacl< assuming this was happening, 

16 It clearly was not happening. And had they had any 

17 questions about that, all it would tal<e would be a 

18 phone call or a letter to make that clear. 

19 And they were not shy about corresponding 

20 with DOI in the several, several years while their 

21 plan was being processed, and they made numerous phone 
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calls, had numerous meetings, and then Instantly all 



1998 



14:31:58 1 communication shut off. 

2 So, we simply note once agaln--and we argued 

3 this at length--but that It's simply not credible to 

4 assume that DOI was acting In light of the letters It 

5 received; In light of Glamls's attitude, which was 

6 expressed during the testimony last mo nth; and In 

7 light of the fact that It ceased all communications 

8 with DOI at that point, and never, then, did anything 

9 to start up those communications, Even If It had 

10 thought that DOI was responding to comments for a 

11 couple of months. It never then even did as much as 

12 ask what was going on, 

13 PRESIDENT YOUNG: Could I follow up with one 

14 phrase you used which I'm not sure I understand. The 

15 "It" reference point In here. You said that the onus 

16 was on DOI to--lt's not clear that the onus was on DOI 

17 to continue processing and they would just simply send 

18 It back assuming this was happening; It clearly was 

19 not happening. The "It" that you're referring to that 

20 was not happening was the processing of the claim? 

21 MS, MENAKER: That's clear. After getting 

22 the letter saying "Our mining claims have been taken 
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14:33:06 1 



by the U.S. Government, they have been expropriated 
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2 We are ma king a claimfor that. We thank you for your 

3 efforts, We have now chosen to pursue new avenues, 

4 Thanks," At that point, no, what wasn't happening, 

5 the "it" was the process that wasn't happening, 

6 PRESIDENT YOUNG: The DOI stopped processing? 

7 MS. MENAKER: Yes. 

8 PRESIDENT YOUNG: Let me follow up with one 

9 last question in this area, which is for Respondent. 

10 I'mprettysurel think I understand 

11 Claimant's answer to this question, but I'm interested 

12 in yours. If the Tribunal were to not--to not agree 

13 with the Respondent that that was an abandonment of 

14 the claim, that DOI--that there was nothing in the 

15 actions of Claimant that abandoned or withdrew their 

16 request for continuing processing and yet, as you say, 

17 DOI stopped, what should we make of that in terms of 

18 the taking claim? Not so much the fair and equitable 

19 treat me nt claim, but the taking claim. 

20 MS. MENAKER: Their taking claim would still 

21 fail because, as we noted, the very fact that they did 

22 not affirmatively do anything or seek any relief. 



2 000 



14:34:25 1 that, in and of itself, weakens their expropriation 

2 claim, and we cited to the Generation Ukraine case as 

3 well as two other cases that made clear that a 

4 Claimant's failure to seek any administrative or 

5 judicial re me dies for a supposed administrative error 

6 or a failure to act seriously weakens any claimthey 

7 might bring under international law for an 
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8 expropriation ciaim. 

9 PRESIDENT YOUNG: So, in your view, they 

10 would have then had an obligation to go under the APA 

11 and compel the Government to act, and the pursuing of 

12 a NAFTA claim is not adequate? Is that the 

13 Government's position? 

14 MS. MENAKER: It's not our position that they 

15 had a require me nt to take one specific action, but 

16 they had an obligation to tal<e so me action and that 

17 their failure to do so does, in light of all of the 

18 other facts, does seriously weaken their expropriation 

19 claim. 

20 PRESIDENT YOUNG: And to take some action 

21 other than a NAF T A- ■ p u r s u i n g a NAFTA claim; is that 

22 correct? 
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14:35:39 1 MS. MENAKER: Yes. And even so much as to 

2 simply inform the agency that they expected it to 

3 continue processing, even that would have been some 

4 action. Whether or not that would have been 

5 sufficient, you know, I won't say definitively one way 

6 or the other right now, but it's clear that even the 

7 minimal actions they did not take, whereas in those 

8 cases we cited, the Claimant's failure to take action 

9 that was much more formal than that was deemed 

10 insufficient, but here they didn't even take the 

11 smallest step possible, which was simply to ask the 

12 agency to continue processing its claim. 

13 ARBITRATOR CARON: I would like to turn to 
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14 the Article 1110 claim based on Federal action. 

15 As far as the State action, we have an 

16 alleged date of taking, Claimant points to several 

17 particular acts as the basis for the claim under 1110, 

18 and so I would want to return to the Tribunal's 

19 question. Could you, with specificity, point a date 

20 of taking and the act that was the breach. 

21 MR. GOURLEY: Yes, Professor Caron. The 

22 Federal taking occurred on January 17, 2001. That's 



2 002 



14:37:10 1 the date of the Record of Decision which failed to 

2 approve the Plan of Operation and denied it. That 

3 taking has never been cured, 

4 But, as I stated at the hearing in August, 

5 and as I think the Respondent's argument to date 

6 confirms, they're responsible for all of the measures, 

7 and there is not really a need to split in an indirect 

8 expropriation measures tantamount to an expropriation. 

9 You always have a choice in there as to what point is 

10 the final point, but this starts with the Federal 

11 measure in January 17, 2001. What we have always said 

12 is that, by December of 2002, it's now done or you 

13 could take April of 2003, 

14 In terms of valuation for simplicity, it 

15 didn't really matter whether you looked at April 2003 

16 or December 2002 because the 10-year average for gold, 

17 which is the normal way, and even the spot price were 

18 in that $325-$326 an ounce range. 

19 Now, if you were to say that the--quite 
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20 literally, if you were to take the earlier date, then 

21 a different valuation would occur, but we didn't try 

22 to do multiple ones for that entire period, but rather 

2 003 



14:38:48 1 picked one that was sort of in the middle and a 

2 reasonable date among all the measures that affected 

3 the expropriation. 

4 ARBI TRATOR CARON: Thank you. 

5 ARBITRATOR HUBBARD: That was going to be my 

6 next question to the Claimant, so that's been 

7 a n s we r e d , 

8 I do have a question for Respondent, and bear 



9 with me on this, I would like to have you explain one 

10 more time, at least for my benefit, why you contend 

11 that the Tribunal must find that both of the 

12 California measures must be expropriatory for there to 

13 be a taking. In 25 words or less. 

14 MS. MENAKER: Okay. In the si mpl est 

15 formulation, it's because both measures required--or 

16 assuming that both measures were applied to Claimant 

17 as they allege, although we have shown that neither 

18 has been applied to Claimant, but assuming that they 

19 have been applied to Claimant, they both require the 

20 same exact reclamation requirements, so they both have 

21 the same effect on Claimant and its property interest. 

22 So, if you find that one of the measures did 
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14:40:21 1 not exact an expropriation of Claimant's property 

2 riglit, that is al<in to saying that the requirement to 

3 fully backfill and recontour the land post- mining did 

4 not interfere with Claimant's property interest in a 

5 cognizable way, then another measure that has the 

6 exact same effect and requires the Claimant to do the 

7 exact same thing cannot be said to have taken any 

8 property right of Claimant. 



9 ARBITRATOR HUBBARD: So, in other words, 

10 they're pretty much identical in what they require 

11 and, therefore, you have to consider both of them as 

12 either being e x p r o p r i a t o r y or not, together? 

13 MS, MENAKER: Yes, yes, because they both 

14 require the same action to be taken by Claimant, and 

15 they both have the same exact economic effect on 

16 C I a i ma n t . 

17 ARBITRATOR HUBBARD: Okay. Could Claimant 

18 also address t hat quest 1 on. 

19 MR. GOURLEY: Absolutely. 

20 The question highlights a dispute between the 

21 two parties in that we find and have asserted and, I 

22 believe, have proven that the two measures are 
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14:41:40 1 inextricably intertwined, They are one and the same 

2 in what their purpose and effect was going to be. 

3 Only if, and as Respondent's example this morning 

4 showed, if you had two independent measures which both 

5 proceeded along one could have affected another taking 
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6 than another one could have, but you determined that 

7 the result would have been the same, then yes, it is 

8 true, you would have to prove that both effected an 

9 expropriation, 

10 But we would say that, even if you don't 

11 accept--even if the Tribunal were not to accept that 

12 these are really one and the same, they're all part of 

13 the same concerted action to reach out, use the 

14 California legal process to destroy the value of this 

15 mine, to stop mining at the Imperial Project site, 

16 then you would lool< to the two independently, and you 

17 would still come to the conclusion that both are 

18 expropriatory, 

19 ARBITRATOR CARON: I just want to follow up 

20 on Mr. Hubbard's question again, 

21 So, bearing in mind what Claimant just said, 

22 my question goes partly to how this worlcs in a more 



2 006 



14:42:58 1 detailed way in terms of your two defenses that you 

2 raise. So, one defense is what you term the 

3 "background principle" defense or "scope of property" 

4 defense. 

5 So, bearing in mind what Claimant just said, 

6 am I correct that if the bacl<ground principle is such 

7 that there is not a property right under either basis, 

8 then that is a sufficient defense? Is that the 

9 argument? And could you then extend that to the 

10 "ripeness" defense in an analogous way? How would you 

11 ext end it? 
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12 MS. MENAKER: The initial part of your 

13 question, iet me just say yes, that that is our view 

14 for the "baci<ground principles" defense because, if 

15 the thing that you are prohibited from doing was not 

16 part of your property right to begin with, if you find 

17 that is the case pursuant to one measure, then there 

18 is no expropriation. If the second measure does the 

19 same thing--l need to thinl< a moment about ripeness. 

20 ARBITRATOR CARON: Well, in part, I found the 

21 ripeness question a little mo re difficult to apply it 

22 to it, and that's I asked that part in particular of 

2 0 0 7 



14:44:2 9 1 t he- ■ 

2 (Sound interference,) 

3 ARBITRATOR CARON: Your statement on ripeness 

4 is that the regulation is not actually applied, is how 

5 I understand the "ripeness" defense, but both of these 

6 would have gone through the same Plan of Operation 

7 process, bot h regul at 1 ons. 

8 So, both would have been sort of applied at 

9 the same time. That's what I'm somewhat confused 

10 about. 

11 MS, MENAKER: The issue here is that neither 



12 was applied to Glamis, and I don't thinl< that--there 

13 really is no argument that neither has been applied 

14 because Glamis--I mean, it clearly hasn't been applied 

15 to its Reclamation Plan, and it didn't have an 

16 approved Plan of Operations. 

17 So, neither has been applied; and in that 
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18 respect, neither is ripe. Their ciaimwith respect to 

19 both measures faiis because neither is ripe, You 

20 couid imagine a situation where you had two measures, 

21 one of which was applied, one of which wasn't, In 

22 this case you would have a "ripeness" defense with 



2 008 



14:45:39 1 respect to one and not the other, but that's just not 

2 the case here because at no time was one applied 

3 and--was either applied, and they were adopted within 

4 a four - mo nth period of one another, but there is 

5 nothing that happened within that four-month period 

6 that would suggest that one of them was applied and 

7 the other wasn't applied, 

8 ARBITRATOR CARON: Would Claimant wish to 

9 CO mme n t ? 

10 MR. GOURLEY: With respect to the background 

11 principles, the baclcground principles goes to the 

12 statutes that already exist, not to S. B. 22 and the 

13 regulations which come in. With respect to those 

14 statutes that they claimare the background principles 

15 that permit these subsequent acts without effecting 

16 the taking, we agree that those are separate and 

17 distinct, have distinct purposes, and you should 

18 eval uat e them separately, 

19 With respect to the ripeness, there is just a 

20 factual error in what the Respondent just said. The 

21 Plan of Operation includes the Reclamation Plan. You 

22 submit your Reclamation Plan with your Plan of 
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14:46:54 1 Operation, They're both sitting there, 

2 The fundamental flaw in the whole ripeness 

3 argument is those are still there in front of the 

4 Imperial County and in front of the Department of 

5 Interior. They could act on those at any time. They 

6 could deny them and say they don't apply. They're not 

7 valid because you don't have complete backfilling in 

8 here. 

9 So, it's only a matter of themdoing what 

10 they could do. It's not anything that we've blocked 

11 them from doing, 

12 MS, MENAKER: Let me just respond very 

13 briefly to that, that here, even though the plan of 

14 operations includes the Reclamation Plan, there is 

15 actually an error in what Glamis has said in that it 

16 is not the case that the Federal or State Government 

17 could have acted on those at any time and applied the 

18 measures to them, because you will recall that when 

19 the first of the measures was enacted, which was 

20 December 12, 2002, three days, I believe, prior to 

21 that, that's when Glamis sent the letter to DOI , 

22 asking it to suspend processing of its Plan of 
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14:48:03 1 Operations. Today, just earlier, Glamis suggested 

2 that that suspension never went into effect because of 

3 a subsequent letter, but that's not true. They sent a 
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4 letter saying, "Please suspend processing the Plan of 

5 Operations," 

6 Three days later, SMGB enacts Its emergency 

7 regulations, At that point In time, It's clear those 

8 regulations aren't being applied to Glamls's Plan of 

9 Operations. In fact, at that point they have a 

10 suspension. Their plan Isn't being processed at 

11 Glamls's request. 

12 Three months pass, the rest of December, all 

13 of January, all of February, all of March. March 

14 31st, Glamis sends a letter to DOI s a y I n g ■ ■ ex c u s e me. 

15 Earlier, In December, DOI sends a letter to Glamis 

16 saying, "Fine, we are suspending processing, but we 

17 want you to confirm that you're basically going to 

18 hold us harmless from any delay that results from our 

19 suspension, but Glamis takes a full three months to 

20 respond. 

21 So, at this point In time, DOI has this 

22 request to suspend, doesn't hear anything. Is not 
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14:49:12 1 working. And then, on March 31st, they receive a 

2 letter back from Glamis that does not say, "No, please 

3 process," It only says, "I'm sorry, we are not able to 

4 reconfirm your request," I should say this precisely, 

5 but essentially It says, "We are not able to reconfirm 

6 your request that we hold you harmless for any delay 

7 that results from our suspension request," and doesn't 

8 say anything mo re than that. 

9 A few days after that Is when S. B. 22 Is 

Page 171 



0918 Day 8 

10 enacted. During that time period, cieariy, there is 

11 no appiication of either measure to Giamis, 

12 And then you wi i i recaii during this time 

13 period that Giamis clearly has no intention that the 

14 Federal Government is going along processing its Plan 

15 of Operations because its own officers and CEO 

16 testified that it didn't intend for the Government to 

17 be processing at that point in time. It said, "No, it 

18 would have been reclcless for us to proceed. We 

19 thought it would have been futile for us to proceed. 

20 In our view, the California measures made it 

21 uneconomic. It would have been recldess." It would 

22 have been in their Reply. They say, "It would have 
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14:50:28 1 been futile for us to continue to participate in the 

2 Federal processing of our Plan of Operations." 

3 So, clearly, they had withdrawn fromthat 

4 process. They l<new DOI wasn't processing. They 

5 thought it would be reclcless for DOI, for themto 

6 continue processing, and so there was no possibility 

7 that either of those California measures would be 

8 applied to its Reclamation Plan or its Plan of 

9 Operations by either the Federal or the State 

10 Go V e r n me n t , 

11 PRESIDENT YOUNG: Ms, Menaker, you mentioned 

12 earlier today cases, if I'm recalling, S.D. Myers case 

13 was one of the cases where you tallced about there were 

14 two successive acts either/or both of which can be 

15 considered an expropriation and what the effect of 
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16 those was. Am I reminding you of what you taiiced 

17 about? Was it l^r , Benes? I thinl< it was you, 

18 Can you remind me of those two cases, Am I 

19 ringing any bells yet? It was a question of a 

20 temporary taking. There was an act of a hotel that 

21 was expropriated and then later condemned in one case 

22 and compensation paid. 



2013 



14:51:55 1 MS. MENAKER: No, I'm sorry, that was simply 

2 a hypothetical I was offering because I was trying to 

3 illustrate the fact that, typically speaking, if you 

4 have two measures that do the same exact thing, have 

5 the exact same impact on a Claimant, it's going to be 

6 a highly unusual situation where one could be deemed 

7 expr opr i at or y and another couldn't, and I offered an 

8 example of, you know, imagine if Government forces 

9 took over a hotel, and that was the example, but that 

10 was n' t ■ ■ 

11 PRESIDENT YOUNG: It's not an actual case? 

12 MS. MENAKER: No. 

13 PRESIDENT YOUNG: As I recall, you ended that 

14 hypothetical with the Government actually paying for 

15 the expropriation, 

16 MS, MENAKER: Yes, The hypothetical was, 

17 imagine if the Government came in and unlawfully took 

18 over a hotel and then four months later it actually 

19 went through lawful condemnation procedures and 

20 offered adequate, effective, and prompt compensation. 

21 One could imagine a scenario there where a 
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court or tribunal found that the later act was 



2014 



1 4:5 3:0 0 1 entirely consistent with International law because It 

2 was expr opr I at or y, but compensation was paid, 

3 therefore no liability. But the earlier act was 

4 unlawful--lt was an unlawful exproprlatlon--and you 

5 could have what's called a "temporary taking." 

6 PRESIDENT YOUNG: So, It would be additional 

7 compensation for that delta of time? 

8 MS. MENAKER: That period of time, but I was 

9 contrasting that with the case here where, when you 

10 have two acts, especially when you're talking about 

11 regulatory acts and neither of those acts have been 

12 applied to Claimant, Claimant could not have, even 

13 though the acts weren't passed on the same date, 

14 Claimant could not have sustained any damage from 

15 application of one of those acts because, during the 

16 four-month lapse between the SMGB regulations and S. B. 

17 22, Claimant didn't Incur any damages because of the 

18 SMGB regulation. 

19 PRESIDENT YOUNG: So, this would be relevant 

20 In the event that we found the first act ex pr o pr I at o r y 

21 and the second- ■ 

22 MS. MENAKER: Precisely. And the opposite 
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14:5 4:00 1 



situation you don't kind of need to go through this 
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2 PRESI DENT YOUNG: Thank you. 

3 I want to ask Re s po n d e n t - - a n d you may want to 

4 take this as a homework assignment, but let me 

5 ask--it's a two-part question: The first is, I think 

6 I understand the distinction between in 1105 the 

7 application of customary international law as opposed 

8 to the application of an autonomous standard of so me 

9 sort . 

10 Ami correct in assuming that the 

11 Government's position is that all the U.S.--the Bl Ts 

12 into which the U.S. Government has entered and the 

13 NAFTA are reflective of customary international law 

14 and not the autonomous standard? Are there any BITs 

15 in which the U.S, has entered in which you would say 

16 the applicable standard under fair and equitable 

17 treat me nt is, in fact, under autonomous standard and 

18 not customary international law, or are all the BITs 

19 and NAFTA coterminous in that regard? 

20 MS. MENAKER: There is none of which I'm 

21 aware, and I hesitate only because I don't know that 

22 the Government has ever taken a position on the 



2016 



14:55:12 1 interpretation of every single BIT, And so, sitting 

2 here today, I don't feel like I can do that, 

3 I do agree with the statement that was 

4 quoted, which is a statement that we made in our 

5 submission to the Pope & Talbot Tribunal, that we have 

6 consistently considered that the fair and equitable 

7 treatment standard to be a reference to the minimum 
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8 standard of treat me nt under customary international 

9 iaw, But, just being in a position I'm now, I don't 

10 want to say anything further without checl<ing further. 

11 PRESIDENT YOUNG: I absolutely understand 

12 that, although I'm about to put you on the spot even 

13 more because what I would actually appreciate is, 

14 therefore, a listing of those decisions interpreting 

15 1105 in which the U.S. Government believes the 

16 Tribunal got the standard wrong. I realize you also 

17 distinguish so me of those on the facts, but assume for 

18 a moment that I'm less interested in the facts than in 

19 the law. I would be interested in a listing of those 

20 Tribunal decisions in which you think the 1105 

21 Tribunal is applying the autonomous standard with 

22 which the Government disagrees. That again can just 
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1 4:5 6:2 5 1 be for purposes of this arbitration. I will let you 

2 sort out what happens in your next arbitration later 

3 on. 

4 MS. MENAKER: We could give that to you, and 

5 I could offer you one example now that I know offhand. 

6 If you look at the Pope & Talbot Tribunal's 

7 decision, the decision was rendered prior to the time 

8 t hat t he FTC i ssued i t s J ul y 31st , 2 0 0 1, 

9 interpretation; and there, that Tribunal interprets 

10 Article 1105 as providing protection that goes beyond 

11 the mi nimum standard under customary international 

12 law, and it says it interprets it to mean that fair 

13 and equitable treat me nt essentially is an equitable 
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14 standard, an autonomous standard. And despite the 

15 NAFTA parties having made submissions in that case 

16 telling the Tribunal that this was not their view, 

17 subsequent to that, the parties issued the FTC's 

18 interpretation. 

19 And if you lool< at--l believe it's their 

20 damages Award, although I would have to checic, but a 

21 subsequent award where the Tribunal somewhat 

22 reluctantly accepts the fact that it is bound by that 
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14:57:39 1 interpretation and, therefore, must interpret the 

2 standard in that manner, but indicates that it 

3 disagrees with that, 

4 Now, I would note that there are many other 

5 tribunals that have said that they would have reached 

6 the interpretation that was given by the FTC. They 

7 would have reached that same interpretation; that is, 

8 that 1105, the fair and equitable treat me nt standard 

9 is, in fact, a reference to the customary 

10 international law minimum standard of treatment, even 

11 had the FTC not issued its the interpretation. But 

12 given the plain language of the Article, given the 

13 Article's title as well as given the historical 

14 evolution of that provision, it would have reached 

15 that conclusion, and among those are the Methanex 

16 Tribunal, for instance, and also the UPS Tribunal, I 

17 believe. 

18 PRESIDENT YOUNG: Thank you. Yes, I assume 

19 the Pope case, but I'm interested in any others you 

Page 177 



0918 Day 8 

20 think that might exceed that standard. 

21 ARBITRATOR CAROI\l: I had some questions in a 

22 simiiar vein, so iet me just foiiow aiong those. 

2019 



14:58:39 1 Going directiy to first to Respondent and 

2 then Claimant: So, specificaiiy wouid you say, in 

3 this autonomous customary distinction, couid you piace 

4 the U. S. ■ Ar gent i ne BIT for us and the awards based on 

5 that BIT. 

6 Let me first asl<: Is the U.S. -Argentine BIT, 

7 in the U.S, Government's view, a customary 

8 international standard or an autonomous meaning, since 

9 those cases are cited to us? 

10 And secondly, the awards that are then 



11 coming--that are being cited to us, do they disagree 

12 with that U.S. view, which I understand is not--they 

13 are not bound by an FTC note, but the question is mo re 

14 identifying for us in that select case those awards 

15 that are based on custom. 

16 As far as the President's comment / quest 1 on to 

17 Respondent concerning this universe of awards, I guess 

18 the question I would have to the Claimant is: Given 

19 the FTC Note of Interpretation, and for the moment 

20 assuming you're not challenging that we are bound by 

21 that note, which maybe it's a whole separate thing, we 

22 therefore have a distinction between autonomous 

2 0 2 0 
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15:00:10 1 meaning and meaning referring to the customary 

2 international minimum standard, Respondent's response 

3 to your presentation, in part, is many of the awards 

4 are really dealing with the autonomous meaning, not 

5 with the customary meaning; and, therefore, they're 

6 not actually applicable here. Secondl y- ■ and the 

7 phrase they used was "for the most part," so that 

8 means there are so me out there that are based, in my 

9 view, on custom. 

10 Second, I would tal<e Respondent as having 

11 said that, even when it's based on custom, it's not 

12 clear that they have established persuasively that it 

13 is actually custom, So, if you had any comments on 

14 that, whether State practice is somehow looked to to 

15 buttress the Tribunal's state me nt that that is a rule 

16 of custom. That would be helpful among the cases you 

17 have cited. 

18 Can I continue with the 1105 for a moment? 

19 I had actually--so, many of our questions 

20 have gone to the standards. We have a number of facts 

21 before us, and I guess I had two questions concerning 

22 application of the law to the facts for a moment. In 
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15:01:43 1 part. Respondent, in their description of the 

2 Claimant's claim concerning California's acts under 

3 1105, the phrase "assurances, state contracts, 

4 quasi-contracts" we re used. 

5 Now, I know that looking at your 
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6 materials--and I would say also, In doing that, they 

7 emphasized what the assurance or the contract Is to, 

8 so they seem to emphasize an assurance as to a 

9 particular reclamation requirement rather than an 

10 assurance that at some point It might go forward or 

11 so me thing like that. 

12 So, I knowyou have some reference to the 

13 existing legislative structure, the regulatory regime 

14 you're looking at. And I guess I'm looking. In part, 

15 to your response to the statement that what Is It an 

16 assurance to; and, secondly, what particular 

17 a s s u r a n c es ■ ■ a r e there any other particular assurances 

18 that you're looking at? 



19 MR, GOURLEY: That will be part of our reply 

20 tomorrow morning, 

21 ARBITRATOR CARON: Okay, And then If I could 

22 have a second one--l can't find It right now, but you 
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15:03:31 1 had a certain slide that Indicated In the title 

2 "unlawful delay," and the question I have Is, for 

3 example. In the preamble that has been shown to us 

4 several times to the 3809 regulations. It was stated 

5 under so me grounds-- 

6 (Sound Interference,) 

7 ARBITRATOR CARON: It was stated that outside 

8 t he endangered sped es- - 

9 (Sound Interference.) 

10 PRESIDENT YOUNG: If we could all check our 

11 cell phones. Blackberries, your ankle bracelets... 
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12 (Pause.) 

13 ARBITRATOR CARON: As I remember the 

14 preamble, it stated that at some point you might 

15 expect delay, but certain statutes would not stop the 

16 Project; they would only delay the Project, 

17 And so I guess what I'm wondering is why 

18 would a d e I a y ■ ■ wh y ■ ■ 0 n what basis do you characterize 

19 a delay as unlawful? 

20 MR. GOURLEY: When you go back to the 

21 Leshendok Expert Report, you will see that he has 

22 cataloged the nor ma I course and the types of 
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15:05:09 1 processing times that are expected for the--for a 

2 mining project in the California Desert--he was 

3 looking only at the California Desert projects for 

4 that--and you see this is extraordinary. Even just 

5 going up to the time of the record of denial in 

6 January 2001--this was already double what the next 

7 longest was--our point has been that, when you look at 

8 the timing sequence, yes, the review of cultural 

9 resources required a certain amount of time, but that 

10 was actually done in mid '98, and then there would be 

11 an ACHP process, a consultation process to evaluate in 

12 mitigation, Even that was done by even the 

13 extraordinary process that they undertook that was 

14 unique for this project had concluded by September of 

15 '99. 

16 So, even if you were to build in extra time 

17 for delay, our point has been that, in '99, whether 
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18 it's early when the first draft of the Leshy Opinion 

19 was aiready out and aiready our position internaiiy 

20 was set, aii of the other worl< was done except for 

21 that worl< which Solicitor Leshy himseif directed not 

22 to continue, which was the Mineral Report. 
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1 5:0 6:3 7 1 So, that's where we focus on the unlawful 

2 delay. It was purposefully put on ice while they 

3 undertoolc the other measures which culminated in the 

4 other acts which culminated in the measure of the 

5 January 2001 Record of Decision, 

6 ARBITRATOR CARON: Could I stick to that for 

7 a second, You said two different things there. One 

8 was a reference to the average, whether it's two years 

9 or double or however you want to lool< at that. 

10 The other is not so much the average but 

11 purposefully put on delay, and those are two different 

12 sets of evidence, and one might be evidence of the 

13 other in some way, but I just--so, again, if you could 

14 clear it up between those two. 

15 MR. GOURLEY: The primary evidence of the 

16 violation is the purposeful intentional delay. The 

17 proof--the part of the proof of that is not just the 

18 actual statements and what did Leshy do to stop the 

19 normal processing, but also the comparative evidence 

20 of when you look at it versus other mines, how did 

21 they--how long did they get processed. It 

22 demonstrates conclusively that this was a very 
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15:08:05 1 unusual, abnormal length of time just to get to the 

2 denial in January of 2001, 

3 ARBITRATOR HUBBARD: This is a question for 

4 Claimant and Respondent, and I thinic that you 

5 addressed it, in part, in so me of the previous 

6 hearings and in some of the writings, but I thinic it's 

7 a crucial question that all of us have, and that is: 

8 How do the cases define the property right that's 

9 inherent in an unpatented mining claim, and what are 

10 the respective roles of Federal and State law in this 

11 regard? 

12 MR, McCRUM: The case law in the United 

13 States is quite clear, that the unpatented mining 

14 claim is real property in the highest sense of the 

15 term protected by the U.S. Constitution, and the State 

16 and Federal Governments each have a role of regulating 

17 those activities; but, particularly in the case of the 

18 State area, there is a distinction drawn between State 

19 power simply to prohibit mining. There is a 

20 limitation recognized on that State authority. It's 

21 touched upon in the Granite Rock case, which actually 

22 just upheld a State regulatory role. It's also 
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1 5:09:49 1 reflected in cases such as the South Dalcota Mining 

2 Association versus Lawrence County in the Eighth 

3 Circuit in 1 998, which recognized that States and 
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4 municipalities wouid not have a right to prohibit 

5 surface mining on Federai iands, 

6 In the case of the Federal Government, the 

7 Federal Government itself has long recognized under 

8 FLPMA a right to reasonably regulate mining and 

9 minimize impacts but not prevent any and all impacts 

10 from mining, and that's reflected in the materials we 

11 have put forth reflecting Interior's long-standing 

12 interpretation of FLPMA with the Leshy Opinion being 

13 the primary departure from that. 

14 MS. MENAKER: And we agree that the State and 

15 Federal Governments each have a role in regulating 

16 mining, but the mining claim is a--it's a property 

17 right, but it's a possessory interest, The Government 

18 maintains title to the land, and those mining claims 

19 are always subject to regulation, both Federal and 

20 State regulation. 

21 As we agree with the Claimant, while they're 

22 subject to regulation, that does not me an that States 
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15:11:16 1 may prohibit mining on Federal lands that are open to 

2 mining, but they can regulate mining. And Glamis 

3 referred to the Lawrence County case, where the Eighth 

4 Circuit found that the State could not ban open-pit 

5 mining on Federal lands, and we don't disagree with 

6 that; but again, that's different froma State 

7 regulating mining as was done in the Montana case, 

8 where Montana banned cyanide heap-leach mining, a 

9 certain type of mining. It didn't ban mining 
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10 altogether. It just now so happens that the only way 

11 to get that gold out of the ground when it's low-grade 

12 gold is by cyanide heap-leach mining, and so currently 

13 there is no economically or technologically feasible 

14 way to mine that gold. But, nevertheless, that's not 

15 a ban on mining. That is a State regulation, and that 

16 is permissible. 

17 And here, as we noted this morning, Glamis's 

18 mining claims are subject to California State property 

19 law, and we have noted that some preexisting 

20 limitations are both SMARA and the Sacred Sites Act as 

21 well as the applications of those preexisting 

22 principles in the California measures, and Glamis is 
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15:12:36 1 not arguing that those California measures are 

2 preempted. 

3 So, in other words, it is not ma Icing the 

4 argument that California is restricted in regulating 

5 mining in the manner--on Federal lands in a manner in 

6 which it has done. 

7 PRESIDENT YOUNG: Ms. Menaker, can I follow 

8 up on that, and I will come bacl< to Claimant with sort 

9 of a parallel question, 

10 Obviously, much of the heart of this case 

11 revolves around what is contained in this bundle of 

12 rights, whether it's possessory interest or an 

13 outright ownership interest. It's clearly not an 

14 ownership interest, but possessory is still 

15 nevertheless a property and what is the bundle of 
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16 things contained in that. 

17 Is it the Respondent's position that the 

18 (Montana iaw is consistent with Federal law and is not 

19 a taking? In other words, if I had a claim- -if I had 

20 a nonpatented claim in Montana to do open-pit gold 

21 mining, prior to the passage of this law, is it the 

22 Respondent's position that I'mjust out of lucic, that 
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15:13:55 1 that's not a t aki ng? 

2 MS. MENAKER: I just want to check one brief 

3 fact. 

4 PRESIDENT YOUNG: While they're checking, 

5 would you like to respond to that. Claimant? 

6 MR, McCRUM: The Montana Supreme Court 



7 decision in the Seven Up Pete case actually involved a 

8 State lease interest, which was an interest on State 

9 lands involving a State lease. So, it's a decision 

10 that's peculiar to the State property interest in 

11 Montana that was at issue in that case. And, in that 

12 case, the Supreme Court of Montana said that, under 

13 their State leasing regime, that was not a taking, in 

14 their view. 

15 I would say there is some question about 

16 whether that particular ruling of the State of Montana 

17 is fully consistent with the Lucas decision of the 

18 Supreme Court; but, in any event, it is a ruling by 

19 Montana involving State lands and State lease. 

20 There is an indication in the preamble in the 

21 3809 Rules and the Rule revisions of 2000 that there 
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is a reference to the regulation in iviontana as 
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15:15:08 1 indicating tfiat IVIontana--t[ie iviontana regime couid be a 

2 State regulatory regime that may have applicability on 

3 Federal land as the Respondent pointed out earlier 

4 today. A preamble state me nt is not necessarily a 

5 definitive statement of the Government, and nothing by 

6 the Interior Department in that statement addressed 

7 the question of whether that would be a taking. 

8 So, the Federal Government expressed no 

9 position in the preamble statement about whether that 

10 would be a tal<ing, in their view, if applied to 

11 Federal land, 

12 PRESIDENT YOUNG: But what is your position 

13 and the basis for it? 

14 MR. McCRUM: Our position would be that, 

15 number one, as I said, if you look at that actual 

16 decision, it is a state me nt-- 

17 PRESIDENT YOUNG: I'm not asking you to 

18 validate the decision. We will let Montana 

19 jurisprudence work itself out. What I'm interested in 

20 is, if there had been an unpatented mining claim on 

21 Federal land in Montana prior to the passage of that 

22 law and that law passed, would that be a taking, in 
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15:16:18 1 



your view? And what is your support for that, if 
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2 that's your vi ew? 

3 MR, McCRUM: I think under the Lucas regime, 

4 if that particular State restriction was applied to 

5 Federal land, that it lil<ely would be a taking because 

6 Lucas places emphasis on what--first of all, it 

7 rejects the idea that you have to have a permit to 

8 have a property right. If you have a property right 

9 and you're prevented from reasonable use of your 
10 property, then that is a taking under Lucas. 



11 Now, we don't have the complete factual 

12 record of the Montana situation here that we would 

13 have in this case, where we have evidence of targeted 

14 action in California and all the other factors that 

15 are present here, 

16 PRESI DENT YOUNG: Respondent ? 

17 MS, MENAKER: Well, we disagree with many of 

18 the things that Glamis has just stated. 

19 First of all, with respect to the statement 

20 in BLM's 3809 preamble, that is a statement made by 

21 the Government. There is no reason to say that is not 

22 a definitive statement made by the Government. What 
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15:17:23 1 we have said before is that it's not part of the 

2 regulatory language, so that's quite different. But 

3 we said it could be used, of course, to interpret the 

4 regulatory language. It's considered to be preambular 

5 language. 

6 But the Federal Government did take a 

7 position that the application of the Montana ban to 
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8 mining ciaims on Federai iands wouid not constitute a 

9 tai<ing in that preambuiar ianguage because it says 

10 tliat, in its view--weii, first it states tfiat 3 8 0 9 

11 regulations mal<e clear that States may impose more 

12 stringent economic regulations on mining claims than 

13 the Federal Government. And then it goes on to say 

14 that, in is view, the Montana ban is not preempted by 

15 Federal law because it says it's consistent with the 

16 Granite Rock case. 

17 So, in that case there, the Federal 

18 Government is expressing its view that the application 

19 of that Montana ban to claims that are located on 

20 Federal lands would not constitute a tal<ing. 

21 Now, that being said, I understand that the 

22 Montana voter initiative, when it was passed, made the 
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15:18:35 1 ban applicable to future mines, and it was 

2 subject--made subject to valid existing rights, just 

3 like the California reclamation measures here, which 

4 only applied to future mines and not to those mining 

5 Claimants who had already received an approved 

6 Reclamation Plan. 

7 PRESIDENT YOUNG: What I'm trying to get 

8 at--and I would love even more guidance on this 

9 to morrow- -is that there is a theoretical agreement 

10 between the parties, as I see it, which is that this 

11 is a Federal property right, and there is a limit on 

12 what can be done to intrude on those rights. You 

13 disagree where that limit is, and I would love more 
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14 guidance as to what you respectively thinic what that 

15 i i mi t is, 

16 Cieariy, I have got so me sense fromCiaimant. 

17 I thini< I have a iittie iess sense of what the 

18 Government thini<s that iimit is at the moment, So, if 

19 you can help me out with that tomorrow, I would 

20 appreciate that. 

21 ARBITRATOR CARON: If I could just follow on 

22 the President's question there, just phrasing it 
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15:19:56 1 slightly differently, I'mtrying to understand the 

2 range of agreement between the two parties here. So, 

3 my understanding is that the parties agree that it's a 

4 Federal right which includes a State role in that 

5 Federal right that's possessed, and that the question 

6 before us as far as the "bacl<ground principle" defense 

7 is understanding whether the particular statutes 

8 involved are baclcground principles, and I'mwondering 

9 if that's the limit--is that the limit of the question 

10 bef ore the Tribunal? 

11 The other possibility is that so me how you 

12 don't feel the State has--is exceeding its role 

13 entirely in limiting the property right in this case, 

14 but what I heard was that the assertion by Respondent 

15 that the parties are in agreement that this is the 

16 issue presented, and you have different views on that 

17 issue. That I understand, and so I want to know if 

18 the parties are in agree me nt on that question, on that 



19 poi nt 
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20 MR. GOURLEY: I don' t think we are, but I 

21 will elaborate more tomorrow, But, for now, what I 

22 will say is that the U.S. Co n s t i t u t i o n ■ ■ t h i s isn't a 
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15:21:40 1 preemption question--the U.S. Federal Constitution 

2 provides that all regulation of U.S. property is for 

3 the U.S.--the Feder al ■ ■ t hey have plenary power, so any 

4 State regulation that occurs is only by--unlil<e nor ma I 

5 preemption, which is does the United States Federal 

6 Government go into an area and preempt States from 

7 regulating? Here, the Constitution has already made 

8 that decision, The United States property is for the 

9 United States to regulate, 

10 Now, they can, as they have with the 3 8 0 9 

11 Regulation, permitted a level of State regulation in 

12 the activities that will be conducted on that Federal 

13 land, and we'll tall< more about that tomorrow in 

14 answer to the President's question as to where we see 

15 that line. 

16 MS. MENAKER: If I may just briefly respond 

17 on this: The Claimant is really trying to have it 

18 both ways. They have said yesterday quite clearly 

19 that they are not arguing that the measures are 

20 preempted. They can't now try to preserve an argument 

21 that somehow the State is precluded by the 

22 constitutional reasons from regulating this Federal 
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15:23:06 1 property right, That is a preemption argument. 

2 It is our view--and we apologize if this 

3 hasn't been clear, but that this is a Federal right 

4 and the States have the right to regulate, to impose 

5 mo re stringent environ me ntal regulations. What they 

6 cannot do is impose a land-use regulation, essentially 

7 withdraw the land from mining or prohibit mining. 

8 Now, we have said repeatedly that the 

9 California measures--neither of them do that. They're 

10 not a ban on mining. They are an environ me ntal 

11 reclamation measure, and so that is permissible, and 

12 that can limit the nature of the property right 

13 insofar as those measures are objectively reasonable 

14 applications of preexisting bacl<ground principles, 

15 which we have argued they are, 

16 Now, Glamis cannot--the only way that the 

17 State is so me how prohibited from regulating the 

18 Federal mining claim in this manner is if they have 

19 been preempted by Federal law from doing so, is if 

20 this is not the type of regulation that they are 

21 entitled to enact. And we have argued that these are 

22 not preempted, and Glamis hasn't shown that they are. 
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15:24:31 1 and then they came out yesterday and said, "Why are we 

2 arguing preemption?" Why were we arguing it is 

3 because they sent a memo to DOI, arguing that the 

4 measures were preempted. But they have explicitly 

5 disavowed that they are arguing that these measures 
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6 are preempted. 

7 If once you accept that the measures are not 

8 preempted, that means that the State may lawfully 

9 regulate in this manner, and then the only question 

10 before this Tribunal, insofar as our baclcground 

11 principles argument, is concerned is, one, whether 

12 these are indeed background principles, SMARA and the 

13 Sacred Sites Act; and whether the measures are 

14 reasonabi y- ■ reasonabi e objective applications of those 

15 baclcground principles. 



16 I hope that makes it somewhat more clear. 

17 PRESIDENT YOUNG: Actually, I thought I had 

18 understood it, but now I think I don't. 

19 Let me see, Weareout of time, andsol am 

20 going to pose this and a couple of other questions we 

21 could get to tomorrow, 

22 Actually, what I think I now understand 
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15:25:41 1 Respondent is saying is a little bit different than 

2 what I thought you were saying before is there are 

3 actually two levels of definition of the Federal 

4 property right. One is that the Federal property 

5 right defined by the Federal Government permits the 

6 State to regulate up to the point of preemption, so 

7 that's one set of reasonable expectations that 

8 i n ves t 0 r ■ bac ked reasonable expectations would relate 

9 to preemption, that the State can't do more than one 

10 would plausibly assume from looking at the regulatory 

11 r e g i me . 
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12 Secondly, even within that area where it may 

13 not be preempted, there may be further things the 

14 State can't do if it unsetties the expectations based 

15 on these baci<ground principles, 

16 Ami misunderstandingthat? 

17 MS. MENAKER: The second portion of that I 

18 don't quite understand because, when it comes to our 

19 "background principles" defense, we are not taiicing 

20 about the investor's reasonable invest me nt-backed 

21 expect at 1 ons . 

22 PRESIDENT YOUNG: You are, but I may be. 

2 0 3 9 

15:26:57 1 But what I'm curious about is the background 



2 principles, whatever they do, they must somehow 

3 inform- - as I understand your argument, they do inform 

4 the limits of what the State can do. If they depart 

5 the background principles, then they so me how deprive 

6 the party of the property right; is that correct? 



7 Maybe you want to start over and tell me what 

8 background principles are all about, then. 

9 MS. MENAKER: Sure. 

10 Background principles are preexisting law 



11 that limits the nature or defines the nature of the 

12 property right, So, in this case, if the Claimant has 

13 a mining claim, that mining claim is subject to 

14 preexisting State property law, all preexisting 

15 California State property law, which in our case we 

16 contend includes SMARA and the Sacred Sites Act. 

17 So, to the extent that those statutes limit 
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18 the rights that Claimants may enjoy in its mining 

19 ciaims; or, to the extent that they impose any 

20 restrictions on the manner in which they might 

21 otherwise utiiize those claims, those limitations 

22 inhere in the actual property right that it acquired 
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15:28:27 1 when it acquired its unpatented mining claims. 

2 PRESI DENT YOUNG: In light of that, ami 

3 correct in understanding first that this is a Federal 

4 property right? Capacity to mine on State land is a 

5 Feder al property right? 

6 MS, MENAKER: Yes, 

7 PRESIDENT YOUNG: I'm not hoping to lead you 

8 down a garden path here. I'mreally trying to clarify 

9 in my mind, it is your position that it is a Federal 

10 property right. That property right, the Federal 

11 Government has allowed the States to restrict. 

12 MS. MENAKER: Yes. 

13 PRESI DENT YOUNG: Basi s for those 

14 restrictions, are they two-fold or one-fold? That's 

15 essentially what I'masking you. In other words, is 

16 the basis of that restriction what the Government 

17 permits the State to do, which is the preemption 

18 issue, as well as the background principles that the 

19 State itself promulgated, in whatever it promulgates, 

20 through co mmo n law or through judicial-based decisions 

21 in terms of the definition of State property, or are 

22 the background principles coterminous with preemption? 
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15:29:53 1 I realize we have been talking about 

2 preemption not being relevant, but it sounds to me 

3 I i Ice they're either two separate things or they are 

4 conflated; and, since they all start with Federal 

5 property rights, I'mtrying to figure out where 

6 Res pondent ' s position is. 

7 You're perfectly welcome to do this tomorrow, 

8 agai n. 

9 MS. MENAKER: I will do that just so maybe I 

10 could answer in a more coherent manner. 

11 PRESIDENT YOUNG: I think we are out of time, 

12 I would like to leave a couple of last questions, if I 

13 may, that relate to the questions we put to the 

14 parties earlier. 

15 I wasn't entirely clear whether on the 

16 Article 1110 expropriation claim- -we have a set of 

17 general questions sort of, do you agree, and I wasn't 

18 clear on the Gover nment ■ ■ t he Respondent's answer to 

19 1(4), which is if the measures--the chapeau says, "Do 

20 the parties agree that the Tribunal should, in 

21 evaluating an Article 1110 claim, do a series of 

22 things, and if the measures effected an economic 
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15:31:09 1 impact assessed via a fact-specific inquiry, the 

2 reasonable invest me nt-backed expectations held by the 

3 investor," and here is the kicker, "deter mi ning 
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4 whether the investor acquired the property in reiiance 

5 on the nonexistence of the chaiienged reguiations?" 

6 So, if you wouid give me some thoughts on 

7 your views on that, 

8 For Claimant, the Government articulated a 

9 fairly clear position on 1(5) in their--which says 

10 again, "If the measures effected an economic impact to 

11 evaluate the character of the questioned govern me ntal 

12 acts, applied a balancing test," et cetera, if you 

13 would give us your views in light of what the 

14 Government told us about that, it would be helpful. 

15 So, with that, we again thank you for your 

16 patience, and we will see you at 9:00 tomorrow 

17 mo r n i n g . 

18 (Whereupon, at 3:31 p.m., the hearing was 

19 adjourned until 9:00 a.m. the following day.) 
20 

21 
22 
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